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Abstract

The current reform initiatives related to Investor-State Dispute Settlement (ISDS) emerged
because of growing criticisms and dissatisfaction. There are criticisms over its fairness,
transparency and impact on State sovereignty. Under the prominent dispute settlement
system, foreign investors are permitted to bypass domestic courts. They can bring claims to
the international investment arbitration against host States. However, this system has faced

backlash and criticisms.

To understand the criticisms of current ISDS system and the ongoing reform initiatives, this
thesis offers a critical examination of international investment law (IIL) and ISDS. It
analyzes historical evolution, current debates, lessons from the World Trade Organization
(WTO)’s dispute settlement system, reform positions on dispute settlement and UNCITRAL
WGIII’s drafts. Moreover, to evaluate historical evolution, the thesis employs Third World
Approaches to International Law (TWAIL) to highlight persistent structural inequalities that
favors capital-exporting States and their investors. This approach also highlights that
international investment law (IIL)’s important principles or standards were deeply
influenced by European and United States’ imperial practices. Moreover, reason for the
creation of investment protection was to secure the interests of foreign investors from
economically and politically dominant States. Host States, specifically the Latin American
States, disagreed and resisted many principles and standards which many European and
American scholars wrongly claimed as customary international law. These factors
underscore that IIL often prioritize investor rights over regulatory and policy autonomy of
host States, particularly developing and least developed countries. The thesis thus argue that

understanding IIL’s evolution is essential to offer any meaningful reform proposal.

To trace IIL’s evolution, the thesis evaluates the shift from diplomatic protection mechanism
to BIT regime. This has provided a better-equipped mechanism for investor protection,
however, its development is connected to the aspirations and practices of the capital
exporting States of the previous era. Diplomatic protection was mostly advocated by capital
exporting States. This has laid the groundwork for unorthodox investor protection which
continues till today. The incorporation of investor-State dispute settlement has
institutionalized investor rights to an unprecedented level which sometimes comes in the

shadow of structural asymmetries.



The thesis critically analyzes dispute settlement systems, however, by focusing specifically
on ISDS system which is primary and principal mode of dispute settlement. It identifies
systemic issues that weaken effectiveness, credibility and legitimacy of the ISDS system.
ISDS mechanisms include ad hoc and institutional arbitration. These mechanisms enable
foreign investors to bypass domestic courts through filing claims directly to the arbitration.
The ISDS is considered as a neutral mechanism for dispute resolution, however, this thesis
identifies various concerns regarding its impartiality, fairness and effect on State
sovereignty. These issues not only highlight structural flaws in ISDS framework but also
indicate that ISDS prioritizes foreign investors rights over public policy implementation.
Moreover, the thesis recognises that there are both substantive and procedural issues which

affect the overall system.

The thesis emphasize the need for reform as well as avoiding the maintenance of the status
quo. To do that it draws lessons from the World Trade Organization (WTO)’s dispute
settlement system which is recognized for its predictability and consistency. It argues that
WTO’s two-tier model, particularly its Appellate Body (AB), could be useful for multilateral
investment dispute settlement mechanism by providing additional safeguard against
erroneous legal interpretations. However, the first instance can be a standing mechanism
instead of ad hoc panels of the WTO. Moreover, the thesis finds significant limitations on
WTO’s  consensus-based  decision-making  which  engender stagnancy and
disenfranchisement. Therefore, instead of consensus-based decision-making other forms of

decision-making should be incorporated into the reformed system.

In light of the problematic issues identified in the ISDS system, the thesis examines positions
on reform and reform initiatives. It particularly focuses on UNCITRAL Working Group I11
(WGIIID)’s reform initiative. To better understand the approaches towards reform and
positions on reform, the thesis uses different categorizations. Regarding approaches towards
reform, it categorizes the approaches of the stakeholders into two groups, e.g. idealist
approach and realist approach. Moreover, regarding positions on reform, it categorizes the
positions of the stakeholders into three groups, e.g. status quo maintainers, major reform
backers, and anti-status quo maintainers. The thesis points out that status quo maintainers
argue for preserving the current ISDS system with minor adjustments. They hold the view
that existing framework is quite sufficient and effective. Major reform backers champion
fundamental changes to existing framework. They support the establishment of Multilateral

Investment Court (MIC) and incorporation of appellate mechanism. Anti-status quo

3



maintainers, on the other hand, argue for a shift from the current system to a different
mechanism, i.e. they support State-to-State dispute settlement mechanism or domestic courts

for investment disputes.

Under WGIII, There are some key reform proposals. One of them is related to establishing
a standing MIC. The thesis argue that these proposals may bring qualitative changes to the
current system, however, without substantive reform these would be able to solve the
problematic issues effectively and sustainably. The reform initiatives should solve the
problems related to States’ sovereignty in addressing human rights, environmental
sustainability, public policy space etc. Moreover, it should resolve the issue related to third

party participation for ensuring standing of the local community.

Considering all of the factors and analyses, the offers multiple recommendations for the
reformation of the existing system and WGIII’s reform initiative. For reformation of the
existing system, both substantive and procedural reform should take place. Moreover,
alternative dispute resolution in place of ISDS should be pursued. For WGIII reform
initiative, a standing multilateral legal framework with appellate mechanism for investment
disputes should be established. Moreover, the standing bodies should ensure geographical
diversity with qualified members. Furthermore, two-thirds majority voting method should

be incorporated for smooth decision-making process.
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Chapter I: Introduction

1 Problem statement

Foreign investors anticipated and also encountered risks while investing in a host country.
Therefore, the target of the capital-exporting States is to establish protective system for the
investment, while goal of the capital-receiving States is to protect their regulatory power.! It
is claimed that initially the international investment law was shaped by unequal military
power and later influenced by the US hegemony. After that it has consolidated through
investment treaties and contracts. Despite encountering dissent, ongoing efforts seek to
adjust its outer features while maintaining the core. Comprehending the strategies utilized to

maintain this prevailing system is essential.?

One of the oft repeated claims is that international standard of treatment for foreign investors
is a customary international law principle.® However, Sornarajah opposes this view. 4 In his
view, claiming that there existed customary international law concerning the international
minimal standard is incorrect as the international community was divided on accepting the
international minimum standard as guaranteed under customary international law. °
Moreover, Latin American States initially resisted the system based on external minimum
standards of treatment, followed by African and Asian States. In addition, he dismissed the
assertion of existence of customary international law on this issue as a creation of Western
international lawyers' imagination.® He also emphasizes that as the power dynamics shifted,

so did the system.

The formal beginning of the existing system can be traced back to the 1959 Germany-

Pakistan BIT.” However, an alternative view suggests its roots in the United States’

1 Jan Wouters et al., “International investment law: the perpetual search for consensus,” in Foreign direct
investment and human development, ed. Olivier De Schutter, Johan Swinnen and Jan Wouters (Routledge,
2013), 25.

2 Muthucumaraswamy Sornarajah, “Resistance to Dominance in International Investment Law,” in Handbook
of International Investment Law and Policy, ed. Julien Chaisse, Leila Choukroune, Sufian Jusoh (Springer,
2021), 2146.

3 Wouters, “International investment law,” 25.

4 Sornarajah, “Resistance to Dominance,” 2148.

5 Sornarajah, “Resistance to Dominance,” 2148.

® Sornarajah, “Resistance to Dominance,” 2151.

" Treaty between the Federal Republic of Germany and Pakistan for the Promotion and Protection of
Investments, 1959.



Freedom, Commerce, and Navigation Treaties.® So far, over 2,800 BITs have been
concluded.® Under the current international investment law system, foreign investors are
empowered with the right to sue governments.*® While Beth Simmons highlights that the
foreign investors right to sue a government for damages by choosing a forum constitutes the
most revolutionary aspect of international law,*! Professor Gus Van Harten counters by
highlighting the institutional biases embedded within ISDS. He asserts that the system favors
wealthy claimants, leaving resource-constrained States struggling to put up even a basic
defense. He argues further that this imbalance undermines the development of an
international rule of law, a concept that remains problematic in itself.'? Furthermore,
Choudhury argues that the IIL can be regarded as a global public good, offering a
comprehensive legal framework and creating a system that benefits both States and
investors, but its current interpretation and application hinder its effectiveness.™®

Numerous efforts to conclude a comprehensive multilateral agreement on foreign investment
have failed,'* with notable successes like the International Centre for the Settlement of
Investment Disputes (ICSID) Convention.’® International arbitration became the primary
mode of dispute resolution,*® with ICSID acting as the central institution.!” However, the
significant use of investment arbitration facilitates bypassing national courts.® Strikingly,

international investment arbitration embodies the unique feature under which only investors

8 Sornarajah, “Resistance to Dominance,” 2151.

% “International Investment Agreements Navigator,” UNCTAD Investment Policy Hub, accessed November
6, 2024, https://investmentpolicy.unctad.org/international -investment-agreements.

10 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge University
Press, 2021), 188.

11 Thamil Venthan Ananthavinayagan, “Critical Perspectives on International Investment Law,” in Handbook
of International Investment Law and Policy, ed. Julien Chaisse, Leila Choukroune, Sufian Jusoh (Springer,
2021), 2163. Beth A. Simmons, “Bargaining over BITs, arbitrating awards: The regime for protection and
promotion of international investment,” World Politics 66, no. 1 (2014): 17,
https://doi.org/10.1017/S0043887113000312.

12 Gus Van Harten, “Is It Time to Redesign or Terminate Investor-State Arbitration?,” Center for International
Governance Innovation, April 7, 2017, https://www.cigionline.org/articles/it-time-redesign-or-terminate-
investor-state-arbitration.

13 Barnali Choudhury, “International investment law as a global public good,” Lewis & Clark Law Review 17,
no. 2 (2013): 484, http://dx.doi.org/10.2139/ssrn.2181414.

14 Wouters, “International investment law,” 33.

15 Convention on the Settlement of Investment Disputes between States and Nationals of Other States (1965).
16 Kenneth J. Vandevelde, “A brief history of international investment agreements,” UC Davis Journal of
International Law & Policy 12, no. 1 (2005): 174-175, 184, http://ssrn.com/abstract=1478757.

7 “ICSID  Publishes 2024 Annual Report,” ICSID, accessed November 6, 2024,
https://icsid.worldbank.org/news-and-events/news-releases/icsid-publishes-2024-annual-report.

18 Surya P. Subedi, International investment law: reconciling policy and principle (Hart Publishing, 2016),
727,


http://ssrn.com/abstract=1478757

can initiate arbitration proceedings and seek compensation for violations of investment

protections.®

The evolution of investor protection in BITs is seen as revealing conflicts of interest in
investment relations between capital-exporting and importing States. Utilizing BIT
frameworks, developed countries imposed their liberal and protective view on developing
countries which weren’t available under the customary international law.?° On the other
hand, developing countries have accepted increasingly strong terms in BITs for getting
necessary capital and competitive advantages. This lead to significant influence on their
regulatory sovereignty. 2! Kate Miles, after employing case studies, contends that
international law has been changed to prioritize the interests of foreign investors which
neglects interests of local communities and environmental concerns. 2> Moreover,
Choudhury’s analysis of investor-State arbitration shows a tendency to pay insufficient
consideration regarding public interest, favoring investor claims.? This imbalance is
exacerbated by ambiguous BIT clauses that lacks specifics related to several provisions, such
as fair and equitable treatment and expropriation, with arbitral tribunals contributing to the

problem through broad interpretation.

Various criticisms have been directed towards 1SDS since 2000s,% because of alarming
increase in investment disputes?® and pro-investor climate at the arbitral tribunals. With more
than 1,300 investment treaty arbitrations filed by 2024,2" many concerning sensitive

regulatory areas, ISDS has become a contentious element of international economic

9 Daria Davitti, “On the meanings of international investment law and international human rights law: the
alternative narrative of due diligence,” Human Rights Law Review 12, no. 3 (2012): 421,
https://doi.org/10.1093/hrlr/ngs013.

20 Wouters, “International investment law,” 25.

2L Wouters, “International investment law,” 26.

22 Kate Miles, The origins of International Investment Law: Empire, environment, and the safeguarding of
Capital (Cambridge University Press, 2015), 32.

23 Choudhury, “International investment law,” 484.

24 Wouters, “International investment law,” 49.

% Mojtaba Dani, Afshin Akhtar-Khavari, “Rethinking the use of deference in investment arbitration: New
solutions against the perception of bias,” UCLA Journal of International Law and Foreign Affairs 22, no. 1
(2018): 38-39, https://eprints.qut.edu.au/123290/.

% «The ICSID Caseload—Statistics,” Issue 2024 — 2, ICSID. Accessed November 6, 2024,
https://icsid.worldbank.org/sites/default/files/publications/2024-2%20ENG%20-
%20The%201CSID%20Caseload%20Statistics%20%281ssue%202024-2%29.pdf.

27 “Total number of known investment treaty cases rises to 1,332,” UNCTAD Investment Policy Hub,
accessed November 6, 2024, https://investmentpolicy.unctad.org/news/hub/1743/20240327-total-number-of-
known-investment-treaty-cases-rises-to-1-
332#:~:text=Total%20number%200f%20known%20investment%20treaty%20cases%20rises%20t0%201%2
C332,-

27%20Mar%202024 &text=UNCT AD%20has%20updated%20its%20Investment,as%200f%2031%20Decem
ber%202023.


https://eprints.qut.edu.au/123290/

governance.?® Recent sensitive cases, including Vattenfall v. Germany?®, Philip Morris v.
Australia®, Philip Morris v. Uruguay®, and Lone Pine Resources Inc v. Canada®?, have
engendered public outcry and shaped sentiment against ISDS.3? Critics question not only the

legal merit but also legitimacy of the arbitral tribunals’ jurisdiction.

ISDS has drawn criticisms from a diverse range of stakeholders, including academics, jurists,
non-governmental organizations, States, citizens, and lawmakers. One of the central
criticisms involves the substantive provisions of ISDS, where concerns are raised about host

States prioritizing investors’ rights over the public interest.3*

Another central criticism is related to expansive interpretation of treaties. Scholars contend
that the broad interpretations of jurisdictional principles and substantive rules within the
treaties have been exercised. This approach involves establishing jurisdiction through
expansive interpretations of corporate nationality,®® including bonds sold in foreign stock
markets in the definition of investment,® allowing forum shopping based on corporate
nationality,3 asserting that the State must maintain a climate of confidence by interpreting
the full protection of security standard,® and upholding the international minimum standard
by interpreting fair and equitable treatment.®® The expansion of legitimate expectations
became evident in awards like the four Argentina Gas Cases — LG&E*®, CMS*, Enron*?,

28 Srividya Jandhyala, “The Politics of Investor-State Dispute Settlement: How Strategic Firms Evaluate
Investment Arbitration,” in Handbook of International Investment Law and Policy, ed. Julien Chaisse, Leila
Choukroune, Sufian Jusoh (Springer, 2021), 648.

2 vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation AG v. Federal Republic of Germany
(2009), ICSID Case No. ARB/09/6.

30 Philip Morris Asia Limited v. The Commonwealth of Australia (2011), UNCITRAL PCA Case No. 2012-
12.

31 Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of
Uruguay (2010), ICSID Case No. ARB/10/7. Philip Morris Asia Limited v. The Commonwealth of Australia
(2011), UNCITRAL PCA Case No. 2012-12.

32 |_one Pine Resources Inc. v. Canada (2013), ICSID Case No. UNCT/15/2.

8 Zoltan Vig and Gébor Hajdu, “CETA and regulatory chill,” lurisperitus Kiado (2018): 49,
https://publicatio.bibl.u-szeged.hu/22493/6/3341769.pdf.

3 Julien Chaisse et al., “Contemporary Developments and New Trends in International Investment Rulemaking
and Investor-State Dispute Settlement: An Introduction,” in Handbook of International Investment Law and
Policy, ed. Julien Chaisse, Leila Choukroune, Sufian Jusoh (Springer, 2021), 2133.

35 Sornarajah, “Resistance to Dominance,” 2154.

3 Sornarajah, “Resistance to Dominance,” 2154.

37 Sornarajah, “Resistance to Dominance,” 2154.

38 Sornarajah, “Resistance to Dominance,” 2155.

39 Sornarajah, “Resistance to Dominance,” 2155.

40 | G&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc .v. Argentine Republic (2002),
ICSID Case No. ARB/02/1.

41 CMS Gas Transmission Company v Argentine Republic (2005), ICSID case no. ARB/01/8.

42 Enron Creditors Recovery Corp. v Argentine Republic (2007), ICSID case no. ARB/01/3.
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and Sempra®® at the beginning of 2000s.** Moreover, Mercurio has highlighted particular
ways that 1L might violate public policy, like including intellectual property rights in the

definition of investment.*

Moreover, another focal point in ISDS criticism concerns the independence and impartiality
of arbitrators. *® There is added scrutiny on arbitrators’ interpretation, and the limited
diversity in their appointments.*” Empirical studies indicate a handful of arbitrators from
Western countries served as both arbitrators and legal counsels, a practice referred to as

“double hatting”.*8

Furthermore, another principal criticism involves inconsistency of the awards,*® especially
in the interpretation of the Fair and Equitable Treatment (FET) standard. Unlike the court
system, arbitral tribunals are not bound by precedent, leading to varying interpretations.* In
addition, this inconsistency in the awards has resulted in conflicting decisions on similar
factual matters, exemplified by cases like CME v Czech Republic and Lauder v Czech
Republic.®!

Another point of contention centers on the absence of standardized criteria for awarding

damages. ° This allows tribunals to employ diverse valuation methods, leading to

43 Sempra Energy Int’l v Argentine Republic (2007), ICSID case no. ARB/02/16.

4 Sornarajah, “Resistance to Dominance,” 2156.

4 Bryan Mercurio, “Safeguarding public welfare?—intellectual property rights, health and the evolution of
treaty drafting in international investment agreements,” Journal of International Dispute Settlement 6, no. 2
(2015): 252-276, https://doi.org/10.1093/jnlids/idv017.

4% Muhammad Abdul Khalique, “Analyses of the European Union and Its Member States’
Proposals on Reforming the ISDS System under the UNCITRAL Working Group III” in Green and Digital
Transitions: Global Insights into Sustainable Solutions, ed. Marianna Savai (Faculty of Economics and
Business Administration, Doctoral School in Economics, University of Szeged, 2024), 94,
https://doi.org/10.14232/gtk.gdtgiss.2024.5.

47 Giorgetti et al., “Independence and Impartiality of Adjudicators in Investment Dispute Settlement: Assessing
Challenges and Reform Options,” The Journal of World Investment & Trade 21, no. 2-3 (2020): 441-474,
https://doi.org/10.1163/22119000-12340178.

8 Langford et al., “The revolving door in international investment arbitration,” Journal of International
Economic Law 20, no. 2 (2017): 301-332, https://doi.org/10.1093/jiel/jgx018.

49 Nagy, Csongor Istvan, “Central European Perspectives on Investor-State Arbitration: Practical Experiences
and Theoretical Concerns,” Centre for International Governance Innovation, Investor-State Arbitration Series,
Paper No. 16 (2016): 14-15, https://ssrn.com/abstract=2869995.

% Zhu, Ying, “Fair and Equitable Treatment of Foreign Investors in an Era of Sustainable
Development,” Natural Resources Journal 58, no. 2 (2018): 319-364, https://www.jstor.org/stable/26509981.
51 De Brabandere, Eric, “(Re) Calibration, Standard-Setting and the Shaping of Investment Law and
Arbitration,” Boston College Law Review 59, no. 8 (2018): 2607, https://ssrn com/abstract=3681449.

52 Marboe, Irmgard, “Damages in Investor-State  Arbitration:  Current  Issues and
Challenges,” Brill Research Perspectives in International Investment Law and Arbitration 2, no. 1
(2018): 1-86, https://doi org/10 1163/24055778-12340004.
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inconsistent decisions.® The case of CME Czech Republic B.V. v. Czech Republic*
illustrates this concern, as the awarded compensation substantially surpassed the actual value

of the investment.

Another concern involves the intervention into a host State’s domestic proceedings,
challenging its sovereignty.>® For instance, in the Puma Energy Holdings v. Benin case, the
emergency arbitrator directed Benin’s executive authority to prevent its judiciary from
enforcing a judgment until the resolution of the arbitral dispute.>® Additionally, critique
extends to restricting a State’s regulatory authority through regulatory chill, where evidence

may be limited but indicates its existence.®’

Moreover, ISDS is criticized for its bias toward foreign investors, providing them the right
to initiate proceedings while restricting direct access for States.®® The Ubraser Case®® at
ICSID showcases this bias, with States expressing that counterclaims is the available
remedy. Another criticism asserts that ISDS primarily protects resourceful investors due to
the significant legal and administrative costs.®® This affects both claimants and respondent
States.

Furthermore, criticism is raised for its lack of transparency, with no limited public access to
proceedings. The historical context illustrates that this issue wasn’t a significant

consideration during the peak period of I1A signings.5*

% The IBA Arbitration Subcommittee on Investment Treaty Arbitration, “Consistency, efficiency and
transparency in investment treaty arbitration,” November, 2018,
https://uncitral.un.org/sites/uncitral.un.org/files/investment_treaty report_2018_full.pdf.
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57 Jonathan Bonnitcha, Substantive protection under investment treaties (Cambridge University Press, 2014),
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In addition, another source of concern is high cost and duration of a case, which may
continue for several years.%? Moreover, winning party often find itself with substantial bills
as arbitral tribunals typically avoid issuing orders for the reimbursement of its legal
expenses. According to the findings of Noam Zamir, the average costs in investor-State
arbitration amount to approximately 10—11 million USD for both claimant and respondent.5?
This issue is one of the central issues for the UNCITRAL WGIII.

Mounting concerns and criticisms have prompted reform efforts within UNCITRAL and
ICSID. ICSID began the process of updating its rules and regulations in October 2016.%4
Meanwhile, UNCITRAL’s WGIII was tasked with discussing and recommending potential
ISDS reforms at its 50th Session in 2017.%° In reality, stakeholders hold diverse views on
how to approach the reform. Research categorizes them into three main groups:

incrementalists, systemic reformers, and paradigm shifters.%®

The above-mentioned international investment law climate has certainly prompted some
actions by the States. Some States opted out, e.g. Indonesia, India®’, South Africa®®, from
the BITs and some withdrawn from the ICSID Convention, e.g. Bolivia, Ecuador,
Venezuela®). Moreover, the growing concerns about international investment law, the
criticisms of ISDS, and the ongoing reform initiatives have provided the space for further

research to delve into the ISDS system’s weaknesses and explore possible solutions.

It is against this backdrop of heated discussions and ongoing reform efforts, the question
arises about the need for reforming the international investment dispute settlement system,

62 Zarate et al., “Duration of investor-state dispute settlement proceedings,” The Journal of World Investment
& Trade 21, no. 2-3 (2020): 309.
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8 United Nations (UN), “Report of the United Nations Commission on International Trade Law,” Fiftieth
session, 3-21 July 2017, UN Doc. A/72/17.
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Journal of International Law 112, no. 3 (2018): 410, https://doi.org/10.1017/ajil.2018.69.
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specifically the ISDS. Moreover, considerations include examining the viability of the
reforms proposed by UNCITRAL WGIII and the necessary elements that should be
integrated into any reform process.

2 Literature review

In recent years, there has been a significant increase in scholarly interest towards the
investment treaty system. This surge in interest has led to the adoption of a broader range of
theories and methodologies, pushing the frontiers of knowledge in multiple aspects of the

investment treaty system.

Sabahi, Laird, and Gismondi ° argue that a thorough understanding of the origins,
functioning, and evolution of the investment treaty system goes beyond a mere analysis of
the formal legal texts. To achieve a comprehensive perspective, one must take into account
the various actors and entities involved in driving the system’s development and shaping its
norms and values. Recognizing the significant role played by these stakeholders is essential
for a complete assessment of the international investment law regime, contributing to a more

holistic understanding.

Throughout history, economic laws have played a pivotal role in upholding economic
policies and disseminating dominant economic ideologies.” The modern framework for
safeguarding foreign investments, particularly through bilateral investment treaties (BITS),
conforms to this pattern and bears the imprint of the economic liberal principles that

originated in the Eighteenth Century, spearheaded by Adam Smith and his peers.’

Advocates of positive law advocate for its independence from external factors. They believe
that once States agree on treaty terms, these terms should evolve autonomously, free from
external manipulation. Classical positivist theory holds that international lawyers should
interpret the law objectively, as these rules reflect the genuine intentions of States. Simma

and Paulus emphasize that this system of rules constitutes an “objective” reality distinct from

70 Sabahi et al.,, “International investment law and arbitration: History, modern practice, and future
prospects,” Brill Research Perspectives in International Investment Law and Arbitration 1, no. 1 (2018): 1-64.
1 Ejan Mackaay, “History of law & economics (0200),” in Encyclopedia of law and economics, ed. Boudewijn
Bouckaert, and Gerrit De Geest (Edward Elgar Publishing, 2000), 65.

2 Muthucumaraswamy Sornarajah, Resistance and change in the international law on foreign investment
(Cambridge University Press, 2015), 18, 296.
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the idealized concept of law.”® Sornarajah, however, argues that the positivist stance of moral
and political neutrality can obscure the interests of powerful entities and the role of power
in shaping the law. This approach enables the masking of power dynamics that influence
rule formation by neglecting factors beyond the legal framework.’* Moreover, Anthea
Roberts observes that in contemporary international investment law, various interested

parties contribute to shaping the system and its rules.”

In recent times, several analysts have sought to construct comprehensive theories in an effort
to provide a rational framework for the contemporary international investment law system,
with the goal of enhancing clarity and coherence. Joost Pauwlyn proposes that the current
investor-State arbitration mechanism does not constitute a system within the realm of
international law.’® Jose Alvarez underscores the significant extent to which international
investment flows have been formalized through legal means. This movement toward legal
structures parallels other international regimes, progressing in terms of heightened levels of

obligation, precision, and delegation.”’

Dolzer and Schreuer argue that international investment law is intricately connected to
general international economic law, challenging its classification as a distinct set of
principles. Despite this relationship, the nature, structure, and purpose of international
investment law exhibit distinctive features within the broader international context.
Douglas characterizes the system as a “hybrid” due to the interplay between public
international law and domestic law.” Kingsbury and Schill view it as part of an emerging
global administrative law,®° while Montt sees it as a specific type of global administrative

law.8! Van Harten regards the system as a subset of public law, emphasizing the State-

3 Bruno Simma, and Andreas L. Paulus, “The responsibility of individuals for human rights abuses in internal
conflicts: a positivist view,” American Journal of International Law 93, no. 2 (1999): 304.

4 Sornarajah, Resistance and Change, 20.
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American journal of international law 107, no. 1 (2013): 53.
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individual paradigm inherent in modern investment treaty cases.® Kahn and Wilde
underscores the importance of drawing analogies from similar areas of law to comprehend
and refine the system®, ultimately, Wilde views it as an external discipline and a tool for
fostering good governance.® Schill, focusing on most favored nation clauses, suggests that
bilateral investment treaties contribute to the establishment of a unified and comprehensive
multilateral investment system.% In contrast, Roberts supports the sui generis nature of
international investment law, contending that it is likely to incorporate insights from various

paradigms rather than relying on a singular approach.®®

With the increasing complexity of international regimes, scholars are turning their attention
to regime complexes, characterized as collections of partially overlapping and non-
hierarchical institutions governing specific issue areas.®” The investment treaty system is
now widely recognized as a complex adaptive system or regime complex.® Sergio Puig
extends this understanding by identifying a more comprehensive regime complex that
includes both trade and investment agreements.® Bonnitcha, Poulsen, and Waibel present
the system as the investment treaty regime within the broader context of an investment
regime complex.®® Joost Pauwelyn utilizes insights from complexity science to illustrate the
gradual evolution of the investment treaty system through a series of small, historically
contingent, and occasionally accidental steps, now functioning as a predominantly
decentralized system.®!

As international investment law has evolved, standards for safeguarding investments have

gained prevalent acceptance and have been incorporated into bilateral investment treaties
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(BITs) and other international investment agreements. The rapid expansion of these
agreements has occurred since the early 1990s. While these substantive protections have
been coupled with investor-State arbitration as the preferred dispute resolution mechanism
over national litigation, concerns have been raised regarding this protection system’s

perceived legitimacy issues and inherent bias towards foreign investors.%

Early interpretations of the investment treaty system often relied on the assumption that
States, acting as rational actors, could foresee the consequences of entering into investment
treaties and could tailor them to optimize mutual benefits.>® This perspective has been the
subject of further research. For example, Alan Sykes proposes an economic rationale for
International Investment Agreements (I11As), based on the notion that parties would only
enter into 11As if they anticipate being better off with 11As than without 11As. An economic
theory of IIA formation, therefore, involves identifying sources of mutual benefit, the
inefficiencies that these agreements aim to address.® While Sykes does not claim that 1A
perfectly promote efficiency, he argues that well-drafted and interpreted treaty provisions
can alleviate various inefficiencies that would arise in their absence, with numerous existing
I1A rooted in this economic logic.®® However, research along these lines faces challenges,
given evidence suggesting that 1A may not address inefficiencies as anticipated, particularly
in instances where investment flows do not correlate with the presence of I1A. Scholars have

started questioning why States sign these agreements if there is no additional investment.

Subsequent studies sought to respond to this question by revising the premises underlying
rational choice explanations. For example, Poulsen departed from the assumption of
rationality by incorporating the concept of cognitive biases, proposing that decision-makers
often systematically underestimate the drawbacks and overestimate the advantages of

concluding investment treaties. %
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An alternative viewpoint highlights the importance of power imbalances and concentrates
on distributional issues, scrutinizing who benefits and who suffers within the investment
treaty system. A pivotal aspect of this perspective involves identifying and denouncing links
between imperialism and the current investment treaty system. As Olabisi Akinkugbe aptly
states, the critique revolves around rejecting the neo-colonial continuities evident in
governance mechanisms and the asymmetry that characterizes the interactions between

foreign investors and host States.®’

Extensive scholarly inquiry has explored the intersections between imperialism and
investment treaties, underscoring persistent conflicts of interest between capital-exporting
and host States, as well as investors and local communities.*® This perspective views present-
day disputes as echoes of historical power struggles that have influenced international
investment law since at least the 19th century, if not before. Some scholars assert that these
struggles are inherent to capitalism, contending that formal imperialism represented just one
manifestation of capitalism’s relentless expansionist tendencies. Moreover, they argue that
the argumentative frameworks in international law used to legitimize imperialism that

continue to shape contemporary discussions.*

Scholars who focus on continuity highlight an ongoing power struggle between influential
actors seeking investment protection and other stakeholders, a conflict that persists despite
shifts in political landscapes and ideologies. Sornarajah, after outlining this persistent
struggle, asserts that the expansion of the investment treaty system in the 1990s was fueled
by the adoption of neoliberalism among influential actors. This ideological stance,
characterized by a strong preference for market, trade, and investment liberalization, played
a pivotal role in driving the system’s growth.!%® According to Sornarajah, powerful States
actively promoted the expansion of the investment treaty system with the explicit objective
of establishing a legal framework exclusively focused on investment protection, ensuring

that this objective remained uncompromised by other considerations.® Sornarajah contends
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Sornarajah, International Law on Foreign. Van Harten, “Is It Time.”

% Schneiderman, Investment Law's Alibis, 4. Ntina Tzouvala, Capitalism as civilisation: a history of
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that the impact of neoliberalism on the investment treaty system is apparent in the broad

interpretation of standards for investment protection.

Supporters of this viewpoint assert that the primary emphasis of the investment treaty system
has been on protecting the concerns of foreign investors, frequently at the expense of other
vital considerations, including human rights, environmental conservation, and broader
public interests.%2 This disparity is noticeable in the design of investment treaty arbitration,
where investors have direct access to international tribunals to contest government actions,
while local communities frequently lack avenues for redress.'% Another criticism is that
investment treaties can unduly restrict a country’s regulatory authority, potentially chilling
the enactment of measures aimed at protecting public health or the environment due to the

fear of investor-State disputes.'%*

Calls for transformative reform and a rethinking of the global economic structure is notably
prominent among scholars from the global south. They contend that the existing system
sustains exploitative and unequal patterns, advocating instead for an investment framework

that is more fair, inclusive, and in line with the principles of sustainable development.1%

Initially, the European Union championed the UNCITRAL reform process with the goal of
establishing a multilateral investment court to supplant ISDS.% However, it became
apparent that a single reform initiative would not gain widespread support due to the diverse
perspectives on how to address ISDS’s limitations. While some countries advocated for
improving I1SDS through incremental reforms, others endorsed a complete overhaul by
replacing ISDS with an international court. A more radical approach proposed dismantling
the entire investment treaty regime and eliminating ISDS altogether. Still others endorsed a

combination of these reform options.’
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The incremental and evolutionary approach to lawmaking is made possible by UNCITRAL’s
decision-making process and flexible working techniques. According to some scholars,
incrementalism is cornerstone of UNCITRAL’s functioning.® Their examination of three
different areas of UNCITRAL’s legislative activity demonstrates a dynamic incrementalism
that has allowed the body to increase its legitimacy, gain more resources, and broaden its

purview. %

Many in the field of investment law presume that incremental reforms are intended to
maintain the status quo. Academics and observers from civil society are concerned that
gradual corrective actions could unintentionally reinforce an unstable system.!° For
example, Verbeek cautions that there is a genuine chance that the UNCITRAL process
would provide middle-ground solutions that do not deal with the core weaknesses of the
ISDS system, thereby allowing the problems to continue and gain legitimacy.'! Johnson
and Cotula also note that putting practicality and adaptability first may help address some of
ISDS’s current issues. This strategy, nevertheless, restricts a more comprehensive
conversation about designing a global framework that can successfully address the social,
environmental, and economic issues of today.*'? An incremental approach, according to
these critics, stifles the movement toward more extensive reform or perhaps the system’s
outright elimination. Roberts and St. John points out, however, that a significant group of

States do view gradual modifications as a means of stabilizing the system rather than altering
it.ll3

The UNCITRAL reform approach’s adaptable framework would allow individual
governments to choose the reforms they wish to implement and make changes to their reform

choices and strategies over time. Rather than crafting a single optimal design, this adaptable
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approach is based on the recognition that States may continue to diverge in their approaches,

allowing the instrument to evolve and remain flexible over time.*'*

UNCITRAL adopted a work plan in 2021 with the objective of advancing ISDS reform
through the exploration of various procedural and structural reform options. Although the
majority of substantive topics are not included at this time, they might be in the future.!%®
The underlying premise of the work plan is to integrate these changes into a multilateral
instrument, granting governments the flexibility to choose which reforms to endorse based

on specific treaties.*®

The UNCITRAL reform process has drawn polarized opinions. Some arbitrators consider it
ill-conceived and overly ambitious,*'” while others argue that it falls short of addressing key
concerns. A number of academics and non-governmental organizations (NGQOSs) criticize the

process’s focus on procedural issues and its failure to tackle substantive issues.!®

UNCITRAL participants recognize the complexities of ISDS and strive for meaningful
reforms while acknowledging limitations in control and prediction. Reform efforts extend
beyond UNCITRAL. There are also ICSID*'® and UNCTAD!? initiative.

3  Research questions

The following research questions are considered to examine critical aspects of international
investment law and dispute settlement, addressing key issues and exploring potential

avenues for reform. Moreover, these research questions aim to contribute to a critical
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understanding of international investment law, its evolution, and the prospects for reform in
the context of ISDS.

1. What conclusions can be drawn from the evolution of international investment law?

This research question seeks to evaluate the evolution of international investment law and

draw conclusions about its implications and developments over time.

2. What conclusions can be derived from the assessment of dispute settlement systems

of international investment law?

This research question aims to analyze the dispute settlement systems of international
investment law, focusing specifically on the investor-State dispute settlement systems.
Moreover, through the analyses of merits and demerits, the research draws important

conclusions to understand the positions of different stakeholders.

3. Are there reasons to reform the current investor-Sate dispute settlement (ISDS) or

shift from current system?

This research question evaluates current ISDS system and examines whether there are
grounds for reform or a shift to an alternative system. It seeks to identify and analyze the
shortcomings, and criticisms of the existing ISDS mechanism, contributing to the discourse

on prospective improvements in the field of international investment law.

4. What lessons can be taken from the World Trade Organization (WTO) dispute
settlement system to inform the current reform of the ISDS?

This research question aims to examine the WTO dispute settlement system to inform the
ongoing reform of the ISDS system. By analyzing the strengths and weaknesses of the WTO
system, the research seeks valuable lessons for the improvement of the ISDS, shaping to
establish a more effective and equitable international investment dispute resolution

framework.

5. What conclusions can be drawn from the examination of reform proposals and
UNCITRAL WGIII drafts? To what extent these can resolve the problems
associated with the current ISDS?

This research question aims to evaluate the strengths and weaknesses of the reform proposals
of various stakeholders and drafts prepared by the UNCITRAL WGIII regarding ISDS
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reform. Through these analyses, the research seeks to examine their potential effectiveness

in addressing the existing problems.

4  Research methodology

The methodology selected for this thesis is the doctrinal or theoretical legal research which
falls under the broad category of the qualitative legal research. This is defined by lan

Dobinson and Francis Johns as:

Research which asks what the law is in a particular area. The researcher seeks to
collect and then analyze a body of case law, together with any relevant legislation
(so-called primary sources). This is often done from a historical perspective and
may also include secondary sources such as journal articles or other written
commentaries on the case law and legislation. The researcher’s principal or even
sole aim is to describe a body of law and how it applies. In doing so, the
researcher may also provide an analysis of the law to demonstrate how it has
developed in terms of judicial reasoning and legislative enactment. In this regard,

the research can be seen as normative or purely theoretical.*?

The doctrinal or theoretical legal research is selected to explore the problems of investor-
dispute settlement from a historical perspective and also to determine the existing law in the

explored area.'?2

This thesis also utilizes the third world approaches to international law (TWAIL). According
to Antony Anghie, TWAIL serves not as a fixed methodology but as an analytical tool,
facilitating examination of significant issues. It addresses inquiries such as how international
law can be employed to examine concerns of the peoples of the Third World and investigates
the effects of specific rules or legal frameworks on empowerment or disempowerment within
these regions. Whether studying international investment law, environmental law, or

international financial institutions, these common inquiries characterizes TWAIL

12 Jan Dobinson, and Francis Johns, “Legal Research as Qualitative Research,” in Research Methods for Law,
ed. Mike McConville and Wing Hong Chui (Edinburgh University Press, 2017), 20-21.

122 |an Dobinson, and Francis Johns, “Legal Research as Qualitative Research,” in Research Methods for Law,
ed. Mike McConville and Wing Hong Chui (Edinburgh University Press, 2017), 22.
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scholars.'?® Moreover, Appiagyei-Atua describes that the TWAIL is focused on uncovering
the injustices and contradictions present embedded within international law.*?* Furthermore,
TWAIL focuses on the postcolonial approaches of international law, seeking to examine the
diverse political, economic, and social imbalances that originated during the colonial era and

have persisted and expanded ever since.?®

TWALIL’s attention to the postcolonial nature of international law aims therefore to uncover,
and as we shall see, also to redress, the broad array of political, economic and social
asymmetries that were inaugurated in the process of colonization, and which have

proliferated across the globe since then.

This thesis also employs the law reform research. This is defined by lan Dobinson and

Francis Johns as:

A consideration of the problems currently affecting the law and the policy
underpinning the existing law, highlighting, for example, the flaws in such
policy. This in turn may lead the researcher to propose changes to the law (law

reform).2°

The law reform research is selected to examine reform initiative in the UNCITRAL WGIII

under the framework of international investment law and international law.

This study centers on international instruments, specifically BITs, FTAs, the ICSID
convention, and decisions from international investment law arbitrations, as pertinent
references. Additionally, UNCITRAL WGIII documents and scholarly works constitute
significant part of references due to the chosen research methodology.

123 Antony Anghie, “Twail: Past and Future,” International Community Law Review 10, no. 4 (2008): 480,
https://doi.org/10.1163/187197308x36663.

124 Kwadwo Appiagyei-Atua, “Ethical Dimensions of Third-World Approaches to International Law
(TWAIL): A Critical Review,” African Journal of Legal Studies 8, no. 3-4 (2015): 210,
https://doi.org/10.1163/17087384-12342063.

125 Luis Eslava, and Sundhya Pahuja, “Beyond the (Post)Colonial: Twail and the Everyday Life of International
Law,” Verfassung in Recht und Ubersee 45, no. 2 (2012):198, https://doi.org/10.5771/0506-7286-2012-2-195.
126 Jan Dobinson, and Francis Johns, “Legal Research as Qualitative Research,” in Research Methods for Law,
ed. Mike McConville and Wing Hong Chui (Edinburgh University Press, 2017), 22.
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5 Limitations of the research

While aiming to comprehensively analyze international investment law, propose reforms,
and contribute to existing literature, it’s crucial to acknowledge the study’s limitations. The
multifaceted nature of international investment law makes a comprehensive examination
challenging within this research’s scope. Certain issues may receive less scrutiny, and
ongoing changes, new treaties, and evolving global dynamics continually shape international
investment law. Additionally, limited access to data, such as confidential arbitration

proceedings, may restrict analysis depth and lead to potential oversights.

Assessing reform proposals involves subjective judgment, influenced by the researcher’s
perspective. Despite efforts to maintain a balanced analysis, varying stakeholder opinions
on proposed reforms may exist. On the other hand, Implementing reforms at the international

level poses practical challenges not fully explored in this research.

Reforming international investment law carries the risk of unintended consequences, with
potential unforeseen effects on the global investment landscape. Furthermore, the
willingness of States and international organizations to adopt proposed reforms depends on

political dynamics and shifting priorities, beyond this research’s scope.

Addressing the multifaceted issues in international investment law requires an
interdisciplinary approach. While attempting to encompass various dimensions, the research
may not fully capture each discipline’s depth. Despite limitations, this research aims to
provide valuable insights, address critical issues, and propose reforms contributing to
ongoing discourse on international investment law. Acknowledging its boundaries, the study
inspires further research and dialogue for a more equitable and effective international

investment regime.
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Chapter I1: Evaluating the evolution of international investment law

1 Introduction

Over the last few years, there has been a considerable rise in interest concerning the history
of international law.?” Within international investment law (IIL) scholarship, there is a
growing attention on historical inquiries.*?® The exploration of the origins and development
of contemporary investment law issues continues to attract significant scholarly studies.*?
Moreover, scholars arguing for changes in international investment law have increasingly

looked to history to explain their recommendations.

One historical account on international investment law describes that its central principles
developed progressively and incrementally since the 19" century from challenges faced by
foreign investors mainly from capital-exporting States.*® Diplomatic efforts sought a
minimum standard of treatment and the right to diplomatic protection for violation of that
standard. Arbitration emerged as a key means to resolve disputes from the experience of
effective application in the 19"-20" century. Throughout the 20" century, treaties and
negotiations developed international investment law. Moreover, it follows with the
widespread adoption of BITs and the establishment of the ICSID in 1965. This perspective
also portrays international investment law as instrumental in advancing economic growth

and rule of law.13!

Another historical account on international investment law finds its roots in European
imperial expansion in the 17" century.'3 This perspective stresses that the linking of private
investor interests with State lead to the incorporation of investment safeguard in customary
international law. Disagreements to this protection arose during the 19" and the first half of

20" centuries, particularly from Latin American States supporting the equal treatment.*3

127 Martti Koskenniemi, , “Histories of international law: significance and problems for a critical view,” Temple
International and Comparative Law Journal, 217, no. 2 (2013): 215,
https://sites.temple.edu/ticlj/files/2017/02/27.2.Koskenniemi-TICLJ.pdf.

128 Schill et al., “International investment law and history: An introduction,” in International Investment Law
and History, ed. Stephan W. Schill, Christian J. Tams, and Rainer Hofmann (Edward Elgar Publishing, 2018),
16.

129 Schill, “International investment law,” 11.

130 Felipe F. Cole, “Race and the History of International Investment Law,” The University of Chicago Law
Review, 2022. https://lawreview.uchicago.edu/online-archive/race-and-history-international-investment-law.
181 Cole, “Race and the History.”

182 Kate Miles, The origins of international investment law: empire, environment and the safeguarding of
capital (Cambridge University Press, 2013), 2.

133 Miles, Origins of International, 69.
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Despite the resolution on permanent sovereignty over natural resources, the NIEO, and the
CERD; the ICSID Convention and BIT regime continued to prioritize investor rights
promoting the position of capital-exporting States. This reflects a broader assertion of

imperial power rather than a sincere cooperation for economic progress.t3

This viewpoint suggests that the current international investment law framework has
negatively affected economic growth and the rule of law. It criticizes foreign investment for
exacerbating unequal growth and advancing only a few diminishing valuable but limited
resources in the process. Moreover, it showcases the asymmetries between the parties.*®
Furthermore, it also highlights how investment arbitration favors investors and undermines

State sovereignty and regulatory authority.

In essence, both accounts differ in their interpretation of history’s applicability to the current
international investment law framework. One view sees international investment law
developing from imperial expansion to a nonviolent legal system enforcing investor rights.
In contrast, the other view insists that this persistent focus on investor protection over host
States’ rights stems from historical roots and is embedded in modern international

investment law framework.

Not only in scholarly debates, but also in many arbitrations, historical reasoning plays a
significant role. The tribunals often depend on past case law as a basis of argument and
persuasive precedent. This sometimes become decisive.**® Such references can be found in
the inaugural investment treaty arbitration case AAPL v. Sri Lanka®’, where the tribunal
significantly referred to pre-World War 1l cases for the analysis.'® These historical
references fulfilled various objectives, i.e., forming the arguments of the interpretation,
bearing the legacy of the past, and informing about legal principles for the contemporary

disputes.

Recent scholarly works have analyzed the historical roots of international investment law,
providing understandings of its evolution, role of capital-exporting and importing States, and

embedded unfairness. 13 Nissel thinks that arbitrators’ dependence on positive law

134 Miles, Origins of International, 69.

135 Cole, “Race and the History.”

136 Schill, “International investment law,” 11.

137 Asian Agricultural Products Ltd. v. Republic of Sri Lanka (1987), ICSID Case No. ARB/87/3.

138 Asian Agricultural Products Ltd. v. Republic of Sri Lanka (1990), Final Award, paras. 39, 40. ICSID Case
No. ARB/87/3.

139 Schill, “International investment law,” 12.
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arguments and the backing of scholars contributed to this evolution.'*® Moreover, scholars
associated with ‘Third World Approaches to International Law’ (TWAIL) reveal biases
stemming from political, cultural and economic factors. ' They critique simplistic

interpretations of international law that hinder a more emancipated legal future.!42

I will employ The Third World Approaches to International Law!*® to analyze the historical
development from the perspective of third world States, which generally fall in the group of
developing States or capital importing States. It prompts a reevaluation of international law’s
colonial roots and contemporary implications. Particularly the writings of Anghie'** and
Koskenniemi#®, after illustrating how ideas and concepts were emerged from colonial
encounters, they presented how to locate continuity of that encounters.*® Anghie, especially,
emphasizes how imperialism has influenced global affairs since the 16" century. 4
Although TWALIL approach is dismissed as historical, he maintains that this goes beyond
history, and it has ontological importance. He advocates for a critical understanding and
insists that such approach of history is vital for guaranteeing equitable treatment of formerly

colonized States in the current world order.148

TWAIL scholars maintain that the colonization process of the 16" to 19" centuries, and its
associated economic system, continues to apply influence.'*® According to Koskenniemi,

many of the general principles of international law originated in Europe.'*® If these

140 Tzvika A. Nissel, “A History of State Responsibility: The Struggle for International Standards (1870—
1960).” (PhD diss., University of Helsinki, 2016). https://helda.helsinki.fi/items/24fc7267-6341-48ba-b181-
9151febelch2.

141 Luis Eslava, and Sundhya Pahuja, “Beyond the (post) colonial: TWAIL and the everyday life of
international law,” Verfassung und Recht in Ubersee/Law and Politics in Africa, Asia and Latin America 45,
no. 2 (2012): 195, https://www.jstor.org/stable/43256852.

142 Schill, “International investment law,” 16.

143 Bhupinder S. Chimni, “Third world approaches to international law: a manifesto,” International Community
Law Review 8, no. 1 (2006): 3, https://doi.org/10.1163/187197306779173220.

144 Antony Anghie, Imperialism, sovereignty and the making of international law (Cambridge University Press,
2005).

145 Martti Koskenniemi, The gentle civilizer of nations: the rise and fall of international law 1870-1960
(Cambridge University Press, 2001).

146 Philipp Dann, and Felix Hanschmann. “Post-colonial theories and law.” Verfassung und Recht in
Ubersee/Law and Politics in Africa, Asia and Latin  America 45, no. 2 (2012): 125.
https://www.jstor.org/stable/43256847.

147 Antony Anghie, “Towards a Postcolonial International Law,” In Critical International Law: Postrealism,
Postcolonialism, and Transnationalism, ed. Prabhakar Singh, and Benoit Mayer (Oxford University Press,
2014), 123.

148 Anghie, “Towards a Postcolonial,” 140.

149 Eslava, “Beyond the (Post)Colonial,” 196.

150 Martti Koskenniemi, “Histories of International Law: Dealing with Eurocentrism,” Journal of the Max-
Planck-Institute for European Legal History — Zeitschrift des Max-Planck-Instituts fiir europdische
Rechtsgeschichte 19, no. 19 (2011): 155, http://dx.doi.org/10.12946/rg19/152-176.
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principles exist, will act as the referral to European conceptualizations.’>! He asserts that
European concepts, narratives and positions continue to shape international law’s structure
and preserve power disparities even in the postcolonial era.’®? He also thinks that this
Eurocentric approach has shaped how we comprehend international law’s history and

continues to affect the current global political economy.*>3

Efforts to study evolutional history or to examine international law’s history from a TWAIL
lens have encountered criticism for alleged ‘amateurism’.*>* Orford challenges the opinion
that only historical methods can generate a proper understanding of the past.> She argues
that the genealogical nature of international law implies its capability to be transmitted and
applied as a basis for argumentation.'®® Orford further maintains that containing ourselves
to approved historical approaches confines critical engagement.*” and overlooks the

embedded politics within legal rules revealed by historical context.

According to Koskenniemi, there is no single and accurate context for understanding
international law.® Instead, we must take options about the extent and magnitude of the
context. Moreover, context can be availed by interpretation which is then affected by our

current perspectives.>

In this paper, in section 2, we examine the origin of international investment law in the pre-
BIT era period. In section 3, we examine the development of international investment law
in the BIT era and explore the connection between the pre-BIT era and the BIT era. In section

4, we provide conclusions from the examinations.
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2  The pre-BIT era and the origins of international investment law
2.1 A brief overview of the historical developments

According to Newcombe, a comprehensive account of how international law has addressed
the treatment of foreigners, and their assets is lacking. ®® Nevertheless, international
agreements dating back to the late 18th century do contain provisions aimed at protecting
foreign property. %t

The evolution of legal framework surrounding the protection and promotion of foreign
investments can be linked to historical mechanism adopted by different States to ensure the
safety of their nationals and assets abroad.®? During the pre-BIT eral®®, international
agreements typically focused on trade relations over safeguarding foreign direct investments.

They occasionally included provisions for protecting the property.6*

Diplomatic protection is an early mechanism for protecting foreign direct investments. This
concept is credited to the ideas of Vattel. According to him, the property of the foreigners
was seen as an extension of their membership in their home State, and an integral part of
their home State’s wealth.® Therefore, any injury to foreigners or their property by a State
was considered an injury to the foreigners’ home State.'®® Over time, this notion developed

into the international legal principle known as diplomatic protection.®’

Brownlie points out that diplomatic protection, with its origins reaching back to the Middle
Ages or possibly even earlier.?®® This involves a home State seeking remedy from a host
State for injury inflicted upon one of its nationals. In other words, if the host State declined

to resolve the dispute through arbitration, the sole avenue available under customary law to

160 Newcombe, Andrew Paul, and Lluis Paradell. Law and Practice of Investment Treaties: Standards of
Treatment. (Kluwer Law International, 2009), 3.

161 Kenneth J. Vandevelde, “A brief history of international investment agreements,” UC Davis Journal of
International Law and Policy 12, no. 1 (2005): 158, https://ssrn.com/abstract=1478757.

162 Chittharanjan Felix Amerasinghe, Local remedies in international law, Vol. 31 (Cambridge University
Press, 2004), 22.

163 pre-BIT era refers to the period that existed before the signing of the Bilateral Investment Treaty (BIT) in
1959.

164 Vandevelde, “A brief history,” 158.

165 Emer De Vattel, The Law of Nations; Or, The Principles of Natural Law, vol. 4, trans. Charles G.
Fenwick (Oceana, 1964), 93.

166 Francisco V. Garcia-Amador, The Changing Law of International Claims (Oceana, 1984), 46.

167 Newcombe, Law and Practice, 4.

188 Jan Brownlie, Brownlie’s principles of public international law, trans. James Crawford (Oxford University
Press, 2019), 610.
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enforce diplomatic protection was by means of espousal.'®® This practice of States remained

predominant during the 18" and 19" centuries.'™

In the practice of diplomatic protection, States didn’t just rely on settling claims through
diplomacy or force. They also established special commissions as well as arbitral
tribunals. 1" This approach has roots in the 1794 Treaty of Amity, Commerce and
Navigation Between His Britannic Majesty and the United States of America, also known as
the Jay Treaty.1’2 Among its provisions, the treaty created a commission to address claims
related to the treatment of nationals of the parties.”® Moreover, during the latter half of the
18th century and first half of the 19th century, numerous States formed over sixty arbitral
commissions to resolve disputes arising from injuries sustained by foreign nationals.’
Alongside these, many ad hoc tribunals were set up to address particular claims.!”
Regardless of the focus on individual losses to safeguard personal rights, these claims
commissions generally adhered to a diplomatic protection model.1’® This meant that the
proceedings involved States as the primary parties, excluding direct participation from

individuals.

The Treaties of Friendship, Commerce, and Navigation, known as FCN treaties, were one
of the earliest forms of treaty practice that included some provisions related to the treatment
of aliens. In 1778, the United States and France signed the first FCN treaty.!”” These early
FCN treaties were primarily focused on trade matters, providing most-favored-nation

» 179

treatment.'’® Moreover, within these treaties, ‘special protection’!’® or ‘full and perfect
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Press, 2010), 21-23.
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protection’ *8° were incorporated. They also specified that in cases of expropriation the
payment of compensation shall be followed.'®* The focus was on safeguarding property,

with a specific emphasis on this aspect rather than a broader consideration of investments.

The transformation began after the first of quarter of the 19" century when the United States
transitioned from being a capital importer to becoming a capital exporter.182 The shift in
approach became evident in the 1923 FCN treaty between the United States and Germany.
There was a systematic expansion of the treaty scope. Primarily focused on protecting the
rights of individuals, these treaties developed to also incorporate the interests of companies
abroad.'® Alongside, provision were formulated to strengthen the protection of private
property. 18 Moreover, a significant shift occurred in the latter half of the 19" century
regarding the contents of FCN treaties. These treaties gradually prioritized the protection of
foreign investments, and nearly half of the treaty body was dedicated to cover investments

related matters.18°

Vandevelde®®® also illustrates some of the key characteristics of the pre-BIT era agreements.
Initially, agreements commonly bundled trade and property safeguard provisions together.
Secondly, the treaties primarily aimed at creating commercial relations, where property
protection provisions played a minor role. Lastly, the scope of the treaty network was
restricted, and the protection incorporated was notably weak, especially since there were no

mechanisms for enforcement in these agreements. ¢’

In the latter half of the 19" century, after World War 11, the decolonization process shaped
the international investment framework significantly. This period saw the emergence of

many newly independent States. '8 These States were underdeveloped yet strongly

180 Treaty of Friendship, Commerce, and Navigation between the Governments of the United States of
America, and of the Republic of Paraguay, 1859, article 1X.

181 Treaty of Friendship, Commerce, and Navigation between the Governments of the United States of
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no. 4 (1956): 928, https://doi.org/10.2307/2195633.
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States Practice,” The American Journal of Comparative Law5, no. 2 (1956): 229-247,
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Journal of International Law 2, no. 1 (1984): 196, https://doi.org/10.15779/238PD3Q.
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protective of their sovereignty.®® Foreign investment became a contentious issue as these
States identified it as a potential form of neocolonialism, given the foreign influence over
critical economic resources. ! Additionally, concerns were voiced about the possible
influence of foreign investors in the internal affairs of the State.'%

2.2 The imperial root

Gothii stresses the importance of examining the historical relationship between colonized
and colonizing nations.'®2 For Moore-Gilbert, neglecting or avoiding the forceful aspects of
colonial history and the present neo-colonial era contributes to maintaining a distorted
worldview.® Moreover, Slater argues that this approach also enables the removal of

imperial influence from historical narrative.%

Some insists that the past and imperialism don’t matter in the international investment law
field because States freely enter or exit BITs, and there’s no clear divide between capital-
exporting and capital-importing States any longer.!*® Moreover, if States want to receive
BITs, they need to sign BITs. However, Miles holds a different view, she didn’t say that 19"
century imperialism still functions the same way today, imposing treaties on States. Instead,
she argued that the rules themselves carry the legacy of imperialism. This legacy is an
inherent aspect of modern rules. Miles emphasizes that avenues for enacting more balanced
rules were not taken. She further maintains that substantive legal language and procedural

processes from the imperial era still persist today that sustains the status quo.*
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While Cavallar'®’ dismisses the strong connection between the rise of international law, and
its 21%%-century form. However, Miles maintains the strong connection. She suggests several
ways to connect ideas from the 16th to the 20th century, highlighting a process-oriented
approach. In this approach, the focus is on the process of recalibration of the ideas that links
the centuries. This involves ideas like commerce, control, private rights, property, and the
merging of State and commercial interests within the legal mechanism. Moreover, she points
out that this process occurred along with colonialism and commercial expansionism. From
Vitoria'®®, Grotius!®, and Vattel’s?® theories to FCN treaty framework and diplomatic
protection, this process is embedded, and common conceptual approaches exist. 2%t
Furthermore, the application of the diplomatic protection doctrine persisted in the first half
of the 20" Century and underwent a transformation with the inception of BITs from 1959.
Rather than marking a departure from the past, BITs are integral to this narrative.2%?

Scholars maintain that European powers heavily relied on colonization to regulate and
uphold foreign investment throughout centuries.?% They also argue that role of international
law was minimal in safeguarding such investments as colonial powers had direct hold over
the applicable territories. They used their own legal frameworks, courts, and coercive means
to safeguard their nationals’ investments.?%* Roy further suggests that cleverly exploited this
arrangement as a convenient tool to advance itself under a legal pretext, asserting to the
development of the law along specific paths.?%

From the beginning of the 19" century, Latin America witnessed an influx of foreign
investors. 2 These investors engaged with a ruling elite predominantly of European
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(Edward Elgar, 2018), 161.
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lineage.?%” They backed economic liberalism, including laissez-faire principles and open
doors for foreign investment. 2° However, the Eurocentric political and economic
philosophies didn’t always align well with the traditions of mainly indigenous
populations. 2 Encountered with the inability to employ colonial systems against

210

independent Latin American States,~ capital-exporting States started to focus on producing

novel customary international laws regarding diplomatic protection and State liability for

injury to aliens.?!

Grovogui criticizes legal Polycentricity for neglecting the impact of colonial structures in
nations that gained political independence. He argues that this neglect is not only due to the
Eurocentric character of international law but also generated from its historical assimilation
of the colonized into global structures.?'? Grovogui highlights the insufficient consideration
given by Legal Polycentricity to power dynamics, hierarchy, and ideology, especially in its
endorsement of civilizational pluralism. He contends that Legal Polycentricity fails to
recognize the hegemonic nature of international law and evades examining the structural and

cultural foundations of colonial relationships.?*®

2.3 Coercive and Unequal Economic Relations and Forcible Interventions

Grovogui scrutinizes international law and order, portraying them as manifestations of
hegemony of the West.?!* He highlights that political, interest-based, norms’ reliance on

western culture has compromised the universality in international law.?*

In the pre-BIT era, diplomacy sometimes provided expected recourse. In the 19" century,
the Latin American States were swayed by the United States to be agreed to opt for
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arbitration for claims of injuries to its nationals.?® Usually, they consented to arbitration
reluctantly.?!” Military force was also used to get favorable protection and to collect due of
its nationals,?!® backed by the Roosevelt Corollary and the Monroe doctrine,?° until the

Roosevelt administration’s introduction of good neighbor policy.??°

The usual scenario was that developing States signed the draft presented by developed
States. Generally, there are minor changes from the draft offered on the table.??! This
practice set some ideological agendas. Despite both parties formally accepting the same
terms and conditions, the agreements were observed as asymmetrical. In practice, burdens

were carried by the developing States.???

Ryan argues that despite potential power asymmetries in BIT negotiations between
developed and developing States, international investment law relies on the consent of all
parties involved. 22 Many developing States themselves pursue bilateral investment
relationships to attract foreign direct investment.??* He further stresses that despite potential
challenges in negotiating with developed States, the keenness of the developing States is
evident. 2?° Likewise, the existence of many BITs among developing States suggests
voluntary participation rather than coercion.??® Ultimately, States assess multiple aspects

when determining their approach to international investment agreements.??’
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2.4 Historically one-sided in favor of capital-exporting States

Alschner points out that FCN treaties were symmetrical and concluded between Developed
States.??® On the other hand, BITs represented asymmetrical relations.?? Unlike FCN
treaties, BITs didn’t involve a reciprocal exchange but rather a ‘grand bargain’ where
Northern capital was traded for Southern States’ commitment to investment safeguard.?*
He thinks that the approaches of the FCN treaties and BITs were different, although both
approaches tried to achieve same goal.?*! Despite their differences, FCN treaties have left a
lasting effect, and still can be related to the emergence of a new generation of investment

treaties where trade and investment are covered together.?%2

Miles emphasizes how the evolution of international investment law is deeply linked with
the expansive reach of European trade and investment. 23 Regardless of claims of
universality and neutrality, the resulting legal framework strongly favors capital-exporting
States. It also exhibits imperial and hegemonic nature of international law.?* She further
asserts that considering the treatment of environmental concerns, this historical one-sided

characteristic is evident and continues to influence the current legal framework.?*®

Roy also makes similar point that while the rule of law is applicable to all States irrespective

of their power or prestige, differences in physical and economic strength often favor the

stronger States.?%
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2.5 Resistance from the capital-importing States

Schwebel maintains that there was disagreement within the international community
concerning the laws governing foreign investment treatment.?” Developed States generally
embraced international law’s role related to the treatment of foreign nationals, expanding
this to govern treatment of foreign investments.?3® However, developing States resisted
expanding international law into what they considered domestic matters.?®® From 1950-70,
developing States actively opposed establishing higher protection standards for foreign
investors, determined to maintain full control over their natural resources and the authority

to regulate them, including adjudicating claims related to resource exploitation.?*°

In the 19™ century, Latin American States faced numerous claims, often from stronger
States.?** This raised concerns about taking unfair advantage,?*? and potential misuse of
legal processes.?* In response, Latin American States resisted.?** Moreover, to maintain the
Calvo doctrine formulated by Carlos Calvo, they enacted laws to ensure equality between
domestic and foreign investors,?* and even included in their constitutions.?*® However, the

United States and powerful European States didn’t back this idea.?4’
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3  The BIT era and continuation of imperial legacy
3.1 A brief overview of the historical developments

With the signing of Germany and Pakistan BIT?*® in 1959, It has been argued that the modern
international investment agreement has emerged. *° Regardless, this newer form of
agreement encouraged other Western European countries to quickly follow suit. BITs started
including arbitration clause, one of the key features of modern international investment
agreements, where an investor can sue the host State.?*® The year 1965 marked a milestone
in international investment law framework with the founding of ICSID under the World
Bank.?%

Predecessor of these BITs were FCN treaties that were actively signed and relied on by the
United States. Initially focusing on commercial affairs, FCN treaties started introducing
more investment protective measures after World War 11.252 These treaties influenced the
drafting of the Abs-Shawcross Draft Convention, which in turn shaped terms of early BITs.
The BITs introduced key standards like ‘fair and equitable treatment’ (FET).25% FCN treaties
were in place signifying the American approach to international investment agreements until
the 1960s.2%

From 1960-80, developing States tried to assert their positions in international economic
relations. At the UN General Assembly, they passed resolutions like the 1962 Resolution
1803 on Sovereignty over National Resources. This resolution addressed that for
expropriation, compensation would be granted.?® However, the Charter specifies that
compensation for expropriation is to be decided under national laws, without mentioning

international minimum standard.?®® Additionally, other two important instruments were the
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257

Charter of Economic Rights and Duties of States=>’ and the Declaration on the Establishment

of a New International Economic Order (NIEO Declaration).?®

The NIEO Declaration links neo-colonialism and income inequality within the global
economic system as barriers for developing States. It restates the principle of permanent
sovereignty over natural resources and provides a new economic framework. This
framework covered areas such as trade terms, monetary system reform, development
financing, technology transfer, and transnational corporate oversight. The Charter also
includes positions concerning international investment.?*® It maintains States’ authority to
regulate foreign investment within their territories and asserts that preferential treatment
cannot be pushed on any State.?%°

After widespread criticisms emerged from the beginning of the 21% century and onwards,
States started to amend or renegotiate the existing BITs. However, fixing the substantive

issues related to international investment agreements is far from over.

Currently, there are more than 2800 agreements signed between the States in the form of
BITs and FTAs to regulate international investments.?®! Sometimes, States also conclude

investment contracts with private investors and corporations to deal with their investments.

3.2 The succession of the BIT era

Ryan states that the modern international investment agreements are started after the World
War 11.252 Miles thinks that taking 1959 as the start of modern international investment
agreements without considering its broader historical context is a form of denial and
mythmaking. She suggests that instead of viewing the emergence of BITs as a total
departure, it should be identified as just one of many splits in the history of international

investment law since the 17" Century.?%2 Alschner points out that this exclusive focus on
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BITs ignores the important role played by FCN treaties in shaping international investment
law. ?%* Likewise, Vandevelde also notes that the protections offered by BITs closely

resemble those found in latter FCN treaties signed by the United States.?%

Newcombe and Paradell also opine that the unique features of current international
investment agreements stem from their historical development. They, however, think that
diplomatic protection and claims commissions mainly influenced regulations regarding
international investment. Moreover, the shortcomings of diplomatic protection system
became visible because of disagreements regarding international minimum standard of
treatment.?%® Additionally, core principles have not only resemblance, but are also based on
the historical processes. The BIT framework and ICSID protective regime is established in
the backdrop of decolonization efforts and to continue previous but stronger protective
regime for international investments.?®” Furthermore, they think new approach to the BIT
from 1959 onwards was to embolden rule of law and to depoliticize the investment

disputes.?®®

Miles further notes that the introduction of new forms of protective regime and investor-
State arbitration in international investment law has been taken by many as a substantive
departure from the past. In reality, this didn’t break away from the achievements of the past
centuries and played important role to shape the international investment agreements. It
showcases the continuity between past and present.2%® Through the lens of structure,
mechanism, concepts, and language she explores the connection between international
investment law and imperial influence. She contends that the emphasis on private property
and commerce is ingrained in international investment law. Historically, this approach was
position of the capital-exporting States. So, by allowing the investors to sue the host States
only the reinforcement of that approach. In this case, rights to sue was provided only to

investors.2’°

Nobody underestimates the fact that the BIT incorporated some provisions that distinguish
it from the previous treaties. However, this wasn’t a sudden creation, but informed itself

based on previous mechanisms, particularly FCN treaties of the 17"-19" century. It also held
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its root on the platform of customary international law principles. It might have a different

form but represents the heritage.?*

Vandevelde examines the influence of the approach of the United Sates in international
investment agreements. Particularly, she focused on FCN treaties of post-World War 11.272
She finds that these treaties provide guarantees like that of constitutional safeguard including
dealing with trade and maritime affairs.2”® Her scholarship also deals with the origins and
purposes of international investment law. She maintains that the approach of the United
States was based on so-called ‘new deal’. This approach changed the previous position of
the United States, as well as influenced the international approaches to treaty.?’* She doesn’t
agree with the position that modern international investment law was born in 1959 and was
influenced by Abs-Shawcross Draft, rather she finds that FCN treaties were the source.?’
After 1960 the United States also changed their approach following the footsteps of BIT
experience, however, also informing their new approach from previous FCN treaties. This

trait is visible in its NAFTA and some other investment agreements.?’

3.3 Policy space for developing States

Legal frameworks have been used to realize economic theories of the dominant.?’” This is
the case for the BIT framework that is shaped by economic neoliberalism.?’ It is influenced
by the works of economist Adam Smith, who maintained laissez-faire economics and free

trade. Important to note that this leaves very little or no place for other economic ideologies.

One of the key features of the development of arbitration system in international investment
law is that taking away capital entry regulations from national control to the international
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sphere. This move favors the liberal economic agenda and the capital.?’® Koskenniemi’s
focus on the overall system rather than individual cases to understand the international
investment arbitration. He posits that the mere existence of the international investment
arbitration exerts the influence.?®® Likewise, Greeman thinks that the effect of the mixed
claims commissions went beyond the immediate outcomes of different cases. She argues
that the influence was deeper, leading to the internationalization of the risks linked with

foreign investment in Latin America, specifically regarding damage caused by rebels.?!

3.4 Resistance continues

After the formal start of the BIT era, the capital importing and developing States tried to
showcase their views and assert their positions. They adopted several resolutions through
the United Nations General Assembly. One of the important resolutions was related to
establishing guidelines for nationalization in 1962 on Permanent Sovereignty over Natural
Resources.?® This resolution placed nations’ rights to determine compensation under their
own laws and international legal principles. However, these resolutions were non-binding

and did not create any legal obligation.?®3

Another important resolution was the Charter of Economic Rights and Duties of States?34.
This resolution was adopted in the General Assembly of the United Nations in 1974. It
affirmed again the States’ rights to sovereignty over their resources. It also recognized

States’ authority over their resources, including determining compensation domestically.?®®
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However, no developed State supported the Charter’s adoption. This underlined the divide

between these States.28¢

In the latter part of the 20" century, efforts were made to adopt multilateral agreements
concerning international investment. However, they did not succeed. There was a visible
divide between the developed and developing States, it also can be viewed as between
capital-exporting and capital-importing States. In other words, disagreements over the
important rules lead to the failure of those efforts.?8” Therefore, like FCN treaty provisions,
some of the early BIT provisions were vague and largely dependent on the interpretation of
the arbitrators.?® Moreover, these vagueness and lack of explanation of the crucial principles
leading to disagreement between the parties.?® For instance, regarding the compensation for
expropriation, there were differences over the principle where customary international law
asked for full compensation. The developed States, particularly the United States advocated

for Hull formula, while developing States voiced for Calvo doctrine.?®

Developing States, taking the defense of protecting their sovereignty, resisted the Hull
formula.?®! The resolution 3171 was adopted in the United Nations General Assembly to
resolve this stand-off. It affirmed that the States must provide compensation under their
national laws. 2% However, this resolution has minimal effect as it is non-binding.
Furthermore, the tribunal in Ebrahimi v. Iran opines that States are responsible for providing
compensation for expropriated property. Moreover, while theory and practice of
international law do not back ‘prompt, adequate and effective’ method, customary

international law offers ‘appropriate’ compensation method.?%
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3.5 International minimum standard and the disagreement

One of the contentious issues in international investment law is related to international
minimum standard. The historical development surrounding this standard showcases the
complexity and the disagreements. According to western scholars, the host States are
responsible to apply this standard under customary international law when dealing with
investments.?® Conversely, many countries disagreed with such position.?®® For instance,
Latin American States supported the Calvo doctrine. Under this doctrine, foreign investors

are eligible only to the same treatment as domestic investors.?%

Vandevelde suggests that regardless of the consensus on the presence of international
minimum standard, details of the standard were not conveyed. In other words, meaning of

298 gutlined the

the standard left ambiguous.?®” However, it is suggested that the Neer Case
details of the standard, although differing positions were taken in different cases afterwards.

The Neer case held that regarding the breach of the international minimal standard:

“the treatment of an alien, in order to constitute an international delinquency,
should amount to an outrage, to bad faith, to willful neglect of duty, or to an
insufficiency of governmental action so far short of international standards that

every reasonable and impartial man would readily recognize its insufficiency.”?%

Westen countries tried to insert their position in different ways. Roy thinks that dual
strategies were involved on their part. Firstly, by utilizing the tool of diplomatic protection,
it internationalizes a host State’s obligation by claiming it as a responsibility to the home
State rather than to the affected foreign individual. Secondly, it establishes a standard of

justice and assumed it as international standard.3%

Vandevelde further points out that the United States pursued to establish the prompt,
adequate, and effective compensation standard as customary international law by actively

engaging in a broad network of treaties mentioning this standard.®* Moreover, the US
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insisted on including this standard in every BIT it entered, 32 focusing on its

establishment.3%

Likewise, Bergman noted that addressing the opposition of the Global south, the FCN and
the BIT framework of the United States aimed to strengthen and recognize the minimum
standards as customary international law.*** The FCN treaties typically included an FET
principle, and ‘full protection and security’. This was linked to the international minimum

standard of treatment. 3°

Because of the disagreements between the parties, the United States and the European
capital-exporting countries were not receiving their desired protection for their investors.
Therefore, ‘gunboat diplomacy’ often were employed by the United States and the European

capital-exporting States.>%

Historical background suggests that international minimum standard is rooted in the idea of
Vattel who argued that the injury to an individual amounts to an injury to his home State.3%’
Essentially, this position was taken by capital-exporting States as the reason to use military
force. In the backdrop of all of this intervention, scholars still argued for the same standard,
refuting the alternative attempt, i.e. the Calvo doctrine.3%® They essentially maintain that this
standard stands for universality and justice based on the fact that the diplomatic protection

is widely used throughout the 20th century.

Roy argues against the assumption that the supposed universality of specific aspects of
international law implies automatic binding on all members of the international community.
Drawing an analogy to a club, this notion suggests that the international community is merely
an extended version of its former self. However, Roy contends that the international
community is more correctly described as a collection of diverse communities rather than a
singular entity. It consists of various communities with unique characteristics, rather than

operating within a larger, homogenous framework.3%°
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3.6 Standard of due diligence and the State responsibility for rebels

In the first case of the BIT era, AAPL v Sri Lanka,®'° Sri Lanka was held liable for the
destruction of a prawn farm amid the civil war, although the cause and the actor behind this
remained unconfirmed.3!! The tribunal ruled that Sri Lanka didn’t fulfill its due diligence to
protect the property of the claimants.®? It drew on early 20" century awards of the arbitral
commissions, e.g. Kummerow case (1903) Sambiaggio (1903), Home Insurance Co (1926),
Spanish Zone of Morocco Claims (1923), David Richards case (1927), Oriental Navigation
Co. case (1928), and the F.M. Smith case (1929) etc. handling State liability for rebels.3t
Moreover, this case was invoked in a 21% century case, Ampal-American Israel Corporation
v Egypt.>* The tribunal held the host State liable referring the arguments put forwarded by
AAPL v Sri Lanka for not conforming to the due diligence in case of damages by armed

groups on an oil pipeline.3'®

The debate surrounding State responsibility for rebels spans over a century. It raises
questions about the level of due diligence required to prevent rebel-caused harm and whether
it should be objective or context-specific.3'® Examining its origins in 19" and early 20"
century arbitration with Latin America is crucial for comprehending its impact on
contemporary international investment law, particularly regarding State liability for the
damages caused by armed groups. This historical perspective sheds light on how
international law addresses injuries induced by armed rebels, reflecting a continuity of
legacy of the previous centuries.3’

In “State responsibility and rebels: the history and legacy of Protecting Investment Against
Revolution” 38 Kathryn Greenman studies the history and implications of States’ liability to

protect investments from non-State armed groups.®'® She thinks that its origin can be traced
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back to Latin America’s decolonization period.>?° She analyzes legal debates and arbitration
cases from 1839 to 1927, showing the ongoing struggle to determine responsibility. Despite
efforts at the League of Nations Codification Conference in 1930, consensus on this matter
remained unattained.®?! Moreover, linking the mixed claims commission with intervention
practices, she contends that they aimed to shield economic stability from rebellion by taking
control out of national laws. Furthermore, many of the case laws produced by the
commissions were inconsistent, vague, and based on questionable grounds. Therefore, the

scholars also offered differing views on arbitral practice.

She asserts that Latin American and US scholars clashed over the implications, with the
former resisting intervention while the latter exploited it. This tension shaped the emergence
of State responsibility for rebels as a contested area of international law, focusing on the
source and adjudication of protection against rebels for foreigners. The failure at the League
of Nations
Codification Conference at the Hague in 1930 marked a decline in State responsibility for
rebel injuries, but its legacy persisted in international investment and State responsibility
laws. Latin American and US scholars differed on the ground of execution, with the former
resisting intervention while the latter used the practice to formulate measures that repeatedly
defended it.322 This tension affected the emergence of State responsibility for rebels as a
disputed area of international law. Moreover, she thinks that the failure of the codification
conference was the formal ending of this rule. However, somehow, it was revived by tribunal

decisions.3%

From the mid-19™ century onwards, 40 mixed claims commissions handled claims against
States for harm caused to foreigners by rebels.3?* Notable cases include the Mexican-US
commissions of 1839, 1849, and 1868,%%° Venezuelan commissions of 1903, and Mexican

commissions of the 1920s.
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328 arbitration in the

Despite connecting with peace®?®, depoliticization®?’ and noncoercion
late 19" century didn’t reduce the intervention or coercion. It coexisted with military
intervention that compelled us to opt for settlement or arbitration. For instance, Mexico was
forced to opt for arbitration with the United States in 1839 after threats of retaliations.3?°
Similarly, in 1902, Venezuela was pressured into arbitration by Britain, Germany, and Italy
through a blockade.>® This shows that while arbitration isn’t violence itself, it’s part of a
range of forceful tactics to protect the interests of foreigners. Regardless of contrasting

features, it can be drawn that both frequently took place under duress.®!

Koskenniemi asserts that Arbitration was a new avenue for imperialism. It allowed the U.S.
to maintain its anti-imperialist stance while offering a way of universalization of its positions
on different legal matters.®3 The matter was not that simple and counter parties also opted

333 sometimes to avoid interventionist approach.®** However,

for arbitration from their side,
they confronted when compelled to choose from options provided by capital-exporting

States, often due to unfair management.3%

Dealing the issue of State responsibility for rebels, Argentine scholar Carlos Calvo3%

reasoned for non-responsibility of the State because of internal disturbances or civil war.>%’
This came on the backdrop of a series of European intervention in Latin American from
1830s-60s.
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4 Conclusion

International investment law involves various actors pursuing favorable objectives and
shaping its norms and principles. A complete evaluation of the system asks considering the
contributions of these diverse actors.®3® Moreover, historical exploration is necessary to
understand the mass dissatisfaction towards international investment law as a whole and
investor-State dispute settlement in specific. The TWAIL approach can be an useful method
to understand critical aspects of international investment law from the Global-south.
Furthermore, the renewed focus on history has led to discussions on ways to tackle

Eurocentrism in narratives of the history of international law.>%

As international investment law has evolved, arbitration has become politically contentious
even in States once supportive of such agreements. While there’s agreement on the need for
reform, the lack of historical evaluation into the failures of these agreements and how to
amend them poses a challenge to reform initiatives. To ensure effective results, it may be
necessary to modify laws concerning State interactions to promote greater equality and

reduce factors that undermine theoretical State equality.3*°
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Chapter I11: Analyses of Dispute Settlement Systems of
International Investment Law

1 Introduction

Dispute settlement systems of international investment law adjudicate disputes between
investors and host States under international investment agreements. Arbitration or
alternative methods outside national courts is available as the mechanism for dispute
resolution. Moreover, these can be categorized as ad hoc, institutional, and treaty-specific
mechanisms. Firstly, Ad hoc tribunals can be formed by following UNCITRAL rules. There
are also other institutional rules available to pick from. This system offers flexibility and
customization but may lack consistency and institutional support. Secondly, institutional
tribunals can be formed under the ICSID and Permanent Court of Arbitration (PCA) etc.
This system provides a structured process with administrative support and detailed rules.
Although it has various criticisms, however, it is seen as showing greater sensitivity to the
interests of developing countries.3*! Lastly, treaty-specific mechanisms are outlined in
agreements like CETA or the Energy Charter Treaty. These mechanisms are designed to the
provisions of each treaty. Based on the literature, it can be inferred that these systems have

their distinct advantages and drawbacks.

In this chapter, the analyses and criticisms of the author mainly focuses on institutional ISDS
system. However, doesn’t necessarily applicable to institutional ISDS system only. The
author scrutinizes the core and important debates of the system. The idea is to provide a
sense of the debates, rather than focusing on the comprehensive discussions on the debates
surrounding the ISDS system. Furthermore, the issues that are highlighted in this chapter are
focus of WGIII reform initiative. This will allow us to understand and evaluate the reform

proposals.

Firstly, discussion of the chapter focuses on concerns related to the arbitrators and the
appointment of arbitrators. It particularly examines the issues related to lack of expertise,
lack diversity, influential arbitrators, presiding arbitrators, appointment and reappointment
of arbitrators, double-hatting of arbitrators and conflict of interests and pro-investors

favoritism. The chapter explores these issues in depth and evaluates the criticisms and

341 United Nations, “Dispute Settlement: Investor-State,” UNCTAD Series on issues in international
investment agreements, 11A issues paper series (2003): 14, UNCTAD/ITE/IIT/30.
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defenses of the scholars and stakeholders. Moreover, it considers broader implications for
international investment arbitration. These issues raise important questions about

impartiality and the integrity of the arbitrators.

Secondly, analysis of the chapter focuses on concerns related to interpretation. This paper
also examines the lack of consistency in the interpretation and application of investment
treaty standards. This analysis delves into the opinions for and against consistency. It
explores the impact of inconsistent arbitral decisions on the legitimacy and credibility of the

ISDS system. Moreover, it evaluates the ongoing reform efforts related to this issue.

Thirdly, evaluation of the chapter focuses on concerns related to Limiting policy space and
chilling effect on the regulation of the State. Here, the examination involves the phenomenon
of regulatory chill. The chapter investigates how it influences State’s behavior regarding
regulatory measures. This analysis also considers the role of bureaucratic capacity in shaping
responses of the States to ISDS claims. It draws analyses of the work of scholars who have
systematically examined the impact of ISDS on regulatory processes. By evaluating these
studies, the chapter aims to provide a comprehensive understanding of the impact 1ISDS

system on State regulation.

Lastly, examination of the chapter focuses on concerns related to Lack of appeal mechanism
and additional review. The chapter also evaluates ongoing debate over establishing an
appellate mechanism in the ISDS system. Moreover, it highlights a complex interplay of

interests and concerns.

By evaluating these selected but crucial issues of the ISDS, this chapter seeks to provide a
sense of gravity of the criticisms surrounding the system and to highlight the pressing need
for reform. Moreover, it emphasizes the key issues at stake.
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2 Analyses of the ISDS Dispute Settlement Systems
2.1 Concerns related to the arbitrators and the appointment of arbitrators

2.1.1 Lack of expertise

Maintaining a robust and specialized system depends on the skills and knowledge of

professional arbitrators.3+?

It is well accepted that tribunals with a mix of legal backgrounds
and suited to the specifics of each dispute, are more likely to generate well-founded and
sound decisions.®® Interestingly, the ICSID Convention of 1965 merely stipulates that
arbitrators must possess “recognized competence in the fields of law, commerce, industry,

or finance.” 3%

Another important consideration is whether the focus should be on acquiring specific
training in the arbitration process itself rather than merely possessing expertise in a particular
legal area, such as public international law or international investment law. Furthermore,
only having public law knowledge is not sufficient for ISDS cases, which also require
expertise in commercial law, sector-based knowledge, and skills in accounting or
mathematics. Many ISDS cases require damage quantification, an area where numerous
arbitrators lack formal training. Furthermore, given the frequent involvement of extractive
industries in ISDS cases, having arbitrators with specialized knowledge in this field would
be highly beneficial.3*°

Flexibility is vital for public international lawyers, who often need to incorporate knowledge
from private international law. Similarly, international commercial arbitrators can enhance
their practice by integrating some aspects of public international law. The differences in their
approaches arise from the varied legal sources they rely on and their unique training and

experiences, which impact how they perceive the roles of the parties involved in a dispute.34¢

32 Sergio Puig, “Emergence & dynamism in international organizations: ICSID, investor-state arbitration &
international investment law,” Georgetown Journal of International Law 44 (2012): 552,
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344 Convention on the Settlement of Investment Disputes between States and Nationals of Other States (1965),
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Investment & Trade 21, no. 2-3 (2020): 432, https://doi.org/10.1163/22119000-12340177.
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system,” American journal of international law 107, no. 1 (2013): 54,
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There is considerable debate regarding the specific legal knowledge arbitrators should
have,34’ and their technical competence is often questioned.®*® As a result, investment
arbitration tribunals are often seen as unsuitable venues to handle independent human rights
claims. These tribunals have limited mandates and lack the knowhow and authority of
established human rights institutions.34° Expertise in various area of international law is
especially relevant when States file counterclaims against investors related to human rights
and environment.>*® Moreover, depending on the nature of the cases, presiding arbitrators
need to have expertise relevant to the specific issues at hand, in addition to their expertise in

international investment law.

Moreover, the field of investor-State arbitration remains narrow, with a few international
lawyers receiving significant appointments.*! To address this issue, newer international
investment treaties have started to prioritize experience in public international law as well
as international investment and trade law.3*?> Moreover, in UNCITRAL Working Group I,
there are discussions about whether every arbitrator presiding over a dispute possesses the

required qualifications.3>3

However, Pauwelyn asserts that ICSID arbitrators are typically highly skilled and
experienced jurists than the typical WTO panelist.*** He highlights that these arbitrators
typically from private law practice and legal academia, which are more individualistic and
reputation-driven and where personal performance, recognition, and legal skill are crucial

for career progression.®*®

Taking all factors into consideration, the author is of the view that the adjudicators should

possess interdisciplinary knowledge of relevant fields such as public international law,
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international investment law, human rights law and environmental law etc. Although the
current system is quite flexible, however, it does not always ensure interdisciplinary skills

needed for complex ISDS cases.

2.1.2 Lack of diversity

The issue of diversity in the investor-State dispute settlement (ISDS) has been a longstanding
issue of contention. It has attracted criticisms from various stakeholders for the lack of
diversity and equitable representation. Statistics from the International Centre for Settlement
of Investment Disputes (ICSID) spanning 1966 to 2022 demonstrate that male adjudicators
from Western Europe and North America have predominantly filled roles in investment
arbitration.3® This concern is a key item on the agenda for ongoing ISDS reforms by
UNCITRAL Working Group 111.%%7 The aim is to ensure diverse tribunal appointments in

terms of geography, gender, and legal system representation. 38

The lack of diversity may be the byproduct of the institutional design of investment
arbitration system where very limited effort is provided to ensure diversity among
adjudicators. The provisions of the ICSID Convention is one of the contributor to this
outcome.° Article 14(2) states that the Chairman should consider representing the principal
legal systems and major economic activities when designating arbitrators,*® but no other
provisions address diversity in appointments by Contracting States or disputing parties.®*
In addition, Article 14(1) focuses on qualifications such as recognized competence in law,

commerce, industry, or finance.*%? Both of these provisions fail to guarantee diversity in the
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Issue 2024 - 2. Accessed November 6, 2024, 17-20.
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appointment and equitable representation. Moreover, from a practical standpoint, this
requirement was included merely as a formality and not anticipated to ensure diversity in

every individual dispute.

Scholars think that today’s concept of diversity goes beyond geographical representation. It
involves things like gender, ethnicity, age, and language.®%® Sometimes, the term ‘equitable
representation’ is used to describe diversity in the appointment.®®* It involves the inclusion
of diverse regions, nationalities, legal systems, and cultures on international adjudication

panels.

Within academic discourse, two main reasons exist for requiring more diversity in courts.
One focuses on outcomes: diverse judges bring varied perspectives,®® leading to better
decisions and reducing bias.®®® The other focuses on perception: a mix of judges promotes

legitimacy, democratic principles, and fairness.3¢’

Taking all aspects into account, the author is of the view that the stakeholders have serious
concern relating to lack of diversity in the current adjudication system. Moreover, with
existing rules in place, current ad hoc system would not be able to provide solution to this
problem. To address this issue, reform of the system is necessary.

2.1.3 Influential arbitrators

Despite the increase in arbitrators over recent decades, some commentators opine that the
international arbitration market continues to be exclusive and difficult for newcomers to
enter.3%® Moreover, this ‘exclusive club’ of arbitrators not only dominates the market,*®° but

also influences appointment of others including the presiding arbitrators.3° In return, they
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anticipate future appointments.3’* Consequently, these practices may impact behavior of the

arbitrators.372

Kapeliuk pointed out that elite arbitrators were appointed frequently, so much so that 80.2%
of concluded cases featured at least one elite arbitrator.®”® This group consists of arbitrators
from 16 countries.3’* This data is evident of their repeated and consistent appointments to
the ICSID tribunals.®"

The top 25 arbitrators by appointment numbers reveal a familiar pattern of prominent
figures.®’® Puig identified them as ‘Grand Old Men’ and ‘Formidable Women’.3"” Most of
them are nationals of Western States.3’® Even the rare non-Western arbitrators have strong
educational and professional ties to the West.3"® These arbitrators also frequently hold
important presiding positions. Moreover, although they make up only 4% of all investment

arbitrators, they were involved in over a third of all arbitral appointments.3&

Research has identified influential figures in international investment arbitration,*! building
on Dezalay and Garth’s analysis.®®? They classified two generations of arbitrators. First, the
‘Grand Old Men 382 of the 1960s who were prominent trade lawyers, professors, diplomats,
and judges. They applied their treaty-making expertise in arbitration.®®* Second, the ‘young
technocrats’3® of the 1980s and 1990s who specialized in arbitration, promoted competition,
expertise, and specialization.®® They were often favored by Anglo-American law firms.

This development exhibits the changing needs and priorities of those appointing arbitrators.
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Kapeliuk’s research®’ also highlighted another aspect. It found that tribunals featuring elite
arbitrators do not exhibit a preference for compromise awards or consistently rule in favor
of investors. Moreover, they are more open to extreme outcomes than those appointed by
parties. Despite these differences, individual arbitrators don’t consistently demonstrate a

balanced approach.®

Weighing all contributing elements, the author is of the view that regardless of the preference
for compromise awards or favoritism by influential arbitrators, it is evident that there is
existence of influential arbitrators. It is itself a problematic feature of the current system.
Therefore, the author recommends reform of the system that regulates appointment of

adjudicators in a systemic way to avoid such issue.

2.1.4 The presiding arbitrator

Under current framework of the ISA, each party appoints an arbitrator, afterwards these two
arbitrators select a presiding arbitrator. In case of disagreement, an authority or arbitration
institute appoints one. ICSID has the authority to do so under ICSID convention. 3%
However, only party-appointed arbitrators select the presiding arbitrator under UNCITRAL
arbitration rules.>® The presiding arbitrators play a critical role in the arbitration and can
influence the arbitration process significantly. They have the power to decide on important
procedural decisions and have the decisive vote in the event of differing views by the party-
appointed arbitrators.3®* Some scholars finds them as the ultimate decision-makers in some

instances.®% This makes their appointment especially important.

Some claim a small group of arbitrators dominates the international arbitration market.3%
They can also influence the selection of presiding arbitrators. Moreover, expecting future

reciprocation, they frequently select each-other.3% Some scholars have narrowed down to a
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group of 25 arbitrators. They are mostly from Western countries. Furthermore, they account
for over a third of all appointments even with they are only 4% of all arbitrators. 3%
Kapeliuk’s research also confirms the existence of a small group of arbitrators who
frequently selected as arbitrators.3% In addition, she maintains that arbitrators’ decisions lack

a consistent balanced pattern.®®’

Another concern is related to the nomination of presiding arbitrators by developing
countries. Rogers highlighted that only a few developing countries have nominated potential
presiding arbitrators. This needs to change for better representation in international
arbitration.®®® There is a perception of bias concerning presiding arbitrator. It is claimed that
they may favor parties from similar development backgrounds.®®® Franck thinks that this
perception cannot be taken lightly. This perception can cultivate unfairness.*®® Moreover, a
study found that presiding arbitrators with more nominations from investors than States are
more likely to favor investors in ISDS cases.*”* However, Kapeliuk disagree with such
claim. Her study showcases that presiding arbitrators are less likely to reach extreme

decisions or to rule in favor of investors.*%2

Bearing all factors in mind, the author is of the view that current appointment mechanism
for presiding arbitrator is problematic. Moreover, the ad hoc mechanism cannot offer better
solution than this. Therefore, the reform should avoid ad hoc type of appointment

mechanism.

2.1.5 Appointment and reappointment of arbitrators and ‘compromised awards’ or

favoritism

Critics claim that arbitrators favor their appointing party to obtain future appointments.4%

However, defenders of the current appointment system contend that arbitrators are more
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concerned to build reputations for fairness.*% Critics also claim that arbitrators issue
compromise awards to keep both parties satisfied.*®® Moreover, the goal to satisfy the both
parties often leads to ‘splitting the difference’ method where they try to ensure each party
gets some measure of success. % This approach reflects a preference for moderate
decisions,*?” and to find middle-ground for both parties.*®® Nonetheless, defenders insist that

this sort of balancing methods do not match with traditional arbitration practices.*%®

Party-led appointment system of arbitrators carries a risk of bias.*° To avail future
appointments, party-appointed arbitrators may favor their appointing parties and increase the
scope of interpretations to allow more cases.*!! This in turn, may lead to systematic
favoritism. #'2 Moreover, this system offers a financial and reputational incentive and
enhance the likelihood of bias.**® Franck maintains that their judicial behavior can be
influenced by this.*'* According to a recent study, the more a presiding arbitrator is
nominated by investors compared to respondent States, the higher the probability that the
investor will win the ISDS case. “® In addition, currently there is no automatic

disqualification for repeat appointments. This also raises concerns about impartiality. 16

Nunnenkamp’s analysis also confirms such criticism and conclusion regarding the
appointment and reappointment of the arbitrators and the influence of presiding arbitrators.
After evaluating the UNCTAD’s ISDS data from the late 1990s, he pointed out that poorer
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countries are disproportionately vulnerable to unfavorable outcomes in disputes.**” This
disproportionate outcome comes due to favoritism from the tribunal presidents towards the

investors over the States.*®

Rogers characterizes these claims, opinions and views as hypotheses. She, then, opine that
these are grounded on assumptions that haven’t been thoroughly examined. Moreover,

sometimes, these are based on anecdotal accounts, rather than on solid evidence.**®

In response to criticism of party-appointed arbitrators, many commentators offered their
solutions and recommendations. Some commentators proposed to scrap this system.
Paulsson suggested that a system can be taken from these three options, for instance, joint
selection by parties, selection by a neutral body, selection from pre-approved lists by a
reputable institution.*?° However, this recommendation itself has its downside. Arbitrators

may become pro-arbitration to secure future appointments from the institution.*?!

Despite ongoing criticisms, this system remains popular to the parties and arbitral
institutions. *?* For instance, in spite of the London Court of International Arbitration
(LCIA)’s default rule of institutional appointments, parties choose their arbitrators in over

50% of cases. Similarly, ICSID accounts for 71% of appointments.*?®

Factoring in all considerations, the author is of the view that current system of reappointment
is problematic. In the current system, only case by case appointment is possible and after
that arbitrators require another appointment to keep occupied. Therefore, current mechanism

would be able to provide better solution to this problem.
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2.1.6 Double-hatting of arbitrators, conflict of interest and perceived biasness

Scholars have pointed out that double-hatting in international investment arbitration has now
been verified empirically. “** This practice involves individuals serving as arbitrators,
counsel, expert witnesses, and tribunal secretaries consecutively or concurrently. 42°
Sometimes, it is referred to as the ‘revolving door’.%?® This has raised the issue of conflict of

interest and garnered substantial criticism.*?’

Buergenthal, a former judge of the International Court of Justice (ICJ), expressed concerns
when arbitrators also act as counsel. He linked this issue to violation of due process of law.
Moreover, he emphasized that arbitrators and counsel should commit to one role to prevent
conflicts of interest and to avoid of favoritism towards clients. Furthermore, he underscored
that revolving-door issue shall be prevented. Mutual selection that is analogous to scratching

each other’s back is inconsistent with the rule of law.*?8

However, IBA Guidelines listed the issue of conflicts as part of the Green List. Moreover,
arbitrators are rarely disqualified for such conflicts.*?° Scholars raised questions whether
holding dual roles maintain principles of independence and impartiality.**® Another concern
develops as parties started to perceive arbitrators as biased and tend to appoint those they
view as sympathetic to their case. Moreover, concern are further heightened because of

arbitrators’ desire for reappointment and frequent ‘changing of hats’. 43

Ratner mentioned three reasons for the perceived partiality in investor-State arbitration.*32
Firstly, when parties select arbitrators anticipating favorable outcome and arbitrators

potentially attaching future appointments to their decisions, that engenders the perception of
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partiality. *** Secondly, there is a perceived incentive for arbitrators to rule in favor of
investors, even if it is a partial, to ensure a constant stream of cases.*** Lastly, because of

arbitrators’ frequent ‘changing of hats’, the concerns about impartiality increases more.*3®

There are ethical guidelines in place to deal with these issues. However, in response to
challenges, it is rare for other arbitrators or appointing institutions to make them resign. The
arbitrators might be cautious not to upset the counsel who and his law firm could appoint
them in the future.*®® Notably, the arbitral community is quite unconcerned about the issue
of ‘double-hatting’. A recent joint report by the American Society of International Law and
the International Council for Commercial Arbitration were in support of stricter
disqualification standards. However, although they characterized double-hatting as

problematic, but did not fully address the concerns.*¥’

Among the defenders of double-hatting, some scholars defend ‘double-hatting’ because of
the limited pool of qualified arbitrators and the need to maintain the quality of
adjudicators.**® Moreover, a tribunal in a specific case found the concurrent role of arbitrator
and counsel inappropriate but acknowledged that holding both roles simultaneously is a

generally accepted practice.**

Sharma considers these opinions as weak arguments.**° She thinks that there is steady supply
of skilled and expert arbitrators.*** Moreover, in reality, only a small number of arbitrators

trying to dominate the field and obstructs diversity.**?

Langford, Malcolm, Behn and Lie contend that there is presence of double hatting, even
though it is practiced by a small group of influential arbitrators. Moreover, although this

practice might not be extensive, however, it is practiced quite consistently. Thus, its presence
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is observable and questionable, despite debates about the extent of its impact on

independence.**

Considering all relevant factors, the author is of the view that the issue of double-hatting is
one of most problematic features of the current system. Majority of the stakeholders would

support reforming such system. Therefore, replacing this with a better one is necessary.

2.1.7 Pro-investor favoritism and perceived biasness

Biased arbitrators have a major contribution to the legitimacy crisis in international
investment arbitration.*** Literature review of Franck and Wylie** highlights that ISDS
courts exhibit bias in favor of investors, lack democratic legitimacy, and produce
inconsistent decisions. Likewise, Van Harten called the arbitrators ‘private judges’ because
of their operation in secrecy. He thinks that they favor large corporations, ignore conflicts of
interest, and produce unpredictable decisions.**® Waibel and Wu finds that many arbitrators
within ICSID can be levelled as ‘pro-investor’, and some as ‘pro-State’.**’ Similarly

Pauwelyn concludes that they receive recurrent appointments based on their reputation. 4

Sornarajah, on the other hand, critiques the selection of arbitrators biased towards investors
which in turn would likely favor developed countries.**® Highlighting the favoritism towards
investors in general and investors of wealthy capital-exporting countries in particular, Van
Harten*®C stresses that economically disadvantaged States lose the arbitration cases in higher

numbers because of their weak bargaining power.**! Moreover, critics further pointed out
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that to maintain their business prospects*>? and/or policy preferences*®®, the investment
arbitrators consistently prioritize investor interests. Van Harten further contends that ICSID
and UNCITRAL are institutionally biased in favor of developed States and corporations. He
highlights that the decisions of these institutions often ignore the development concerns of

disadvantaged States to prioritize commercial interests.*>*

There are scholars who defends the current system of appointment of arbitrators and their
works. Brower and Schill strongly assert that partisan is detrimental to the arbitrator’s
themselves. *>> Moreover, Sweet maintains that it is suicidal for them.*® Furthermore,
Caruba dismisses the claim that arbitrator’s developmental background have any impact on
outcomes. She insists that the claim is not backed by data.**" In addition, Paulsson contends
that bias of the arbitrators are no longer prevalent,*® and that is only a matter of historical
concern. He suggests developing countries not to object about the international arbitration

but to master it.*°

Recognizing that outcomes vary depending on arbitrations’ political, economic, and legal
settings, Shalakany refutes claims of pro-Western bias among arbitrators.*®° He argues that
arbitrators’ approaches vary because of various factors,“®? for instance, their views on
sovereign control levels.*®2 Franck adds further that arbitrators’ views may be shaped by
their background, education, the legal framework, the parties involved, and the nature of

each dispute.*63
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Despite all of these arguments and counter-arguments, the claims of systemic bias continues

to be raised.

Evaluating all the factors, the author is of the view that there is strong perception related to
the existence of pro-investor favoritism. Many factors contribute to such scenario. Although,
empirical studies may not prove this conclusively, however, this would sway many

stakeholders.

2.2 Concerns related to the interpretation

A consistent legal system yields coherent decisions and generates predictability.*®* On the
contrary, inconsistent decisions in similar cases lead to unpredictability and raise disputes
and costs.*®® The issue of inconsistency in investment arbitration decisions is well-known.
Many scholars studied its causes and offered solutions.® Moreover, both States and
investors face considerable challenges for inconsistency. This issue raises the concern about
fairness and efficiency of the system.

Stakeholders have highlighted that different arbitral tribunals in various cases interpret the
same standards and treaty terms inconsistently.*®” This differences in interpretation engender
contradictory jurisprudence which is harmful for both parties specially the States. 468

Moreover, there is no integrated framework to handle multiple proceedings on the same
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469

facts,”™” and existing options like annulment and set-aside are inadequate to resolve these

inconsistencies.*°

Available arbitral decisions showcase inconsistent interpretation. The arbitrators employed
different interpretations of the same treaty provisions to assess similar cases. These
variations lead to uncertainty about treaty principles and unpredictability in their future
application.*™* For instance, after the Argentine financial crisis, tribunals gave different
rulings on the non-precluded measures (NPM) clause in the US-Argentina BIT. The CMS,
Enron, and Sempra tribunals held the invocation of the clause unjustified. Conversely, the
LG&E tribunal held the invocation of the clause justified. The LG&E tribunal viewed the
NPM clause independently of the customary international law (CIL) standard of necessity,
while the CMS, Enron, and Sempra tribunals did not. Similarly, in the Lauder arbitrations,
London and Stockholm tribunals issued conflicting decisions on the same expropriation
dispute under similarly worded treaties. ’> The Stockholm tribunal ruled there was

expropriation, but the London tribunal did not.

Inconsistency in ISDS exists partly because of the fragmented nature of ISDS tribunals. Each
ISDS tribunal is ad hoc and it hears individual disputes under various investment treaties.
Tribunals are not required to follow other decisions as there is no formal precedent system
in public international law. This makes inconsistency likely. 4 Moreover, two
characteristics of investment law, namely the use of broad legal concepts and the
decentralized nature of investment law, also provide the scope for inconsistency.*’* The lack
of a standing body and an appellate mechanism*’®> may also contribute to inconsistency.
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Arguments exist both for and against consistency in international investment arbitration.
Some commentators criticize the inconsistency of decisions, but others question the need for
consistency. However, the stakeholders of the current reform initiative view consistency as
desirable.*’® The majority view supports consistency to interpret investment law and efforts
should be made to realize it.*’” A tribunal emphasized the duty of arbitral tribunals to ensure
consistency.*’® However, in a different case, an arbitrator opined that each case should be
decided independently, 4’® while another arbitrator advocated for adhering consistent

solutions to develop international investment law harmoniously.*®

Van Harten is of the view that consistency is desirable in international investment
arbitration.*® Arato, Brown, and Ortino contend that inconsistent interpretations of primary
and structural rules are problematic. “2 Moreover, they highlight that structural
inconsistencies engender greater uncertainty and unpredictability. 43 Furthermore, they
emphasize that consistency is crucial for maintaining legitimacy and legality of any legal
system.*8 However, they also maintain that some inconsistency is inevitable and can lead to
legal development.“® Moreover, Alschner is of the view that the arbitral tribunal should not
follow consistent interpretation instead of pursuing the correct one.*®® Similarly, Schultz
opine that arbitration’s focus should be on rendering the correct decision rather than
consistency.*®” Because correct decision are more essential than consistency. Moreover,

tribunals have no legal obligation to be consistent. Arato, Brown, and Ortino further note
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that design of investment treaties allow arbitrators to favor flexibility over predictability.

Therefore, high degree of consistency is undesirable.*®

Schultz also of the view that inconsistency is intrinsic to investment arbitration.*®® Correct
and transparent decision-making would be compromised if this attribute is eliminated.*%°
Bjorklund and Ratner caution against pursuing consistency or harmonization only for their
own sake.**! Thus, Arato, Brown, and Ortino opine that complete consistency is neither

practical nor desirable and the value of consistency should be scrutinized in context.*%

Franck points out that the contradictory results of the Lauder cases indicate an error in at
least one award. It highlights the system’s unreliability because of its incapability to resolve

inconsistencies.*%

From the perspective of the governments, there is a consensus that the extent of
inconsistency must be addressed. Moreover, they are prioritizing the subject of inconsistent
interpretations of investment treaty rules in ISDS reform.*** Reflecting the concerns of the
governments, the UNCITRAL Working Group Il as the primary forum for ISDS reform
focuses on this issue.*®® WGIII highlights the issue of inconsistencies that involve the
interpretation of identical treaty standards or customary international law rules without valid
reasons.*%® Furthermore, States involved in UNCITRAL and ICSID reforms proposed to

develop appellate mechanism to ensure consistent decisions.*®’

Weighing all contributing elements, the author is of the view that there is existence of
inconsistent interpretation in the current system. However, many issues play their rule to

make it happen. For example, fragmentation of BITs and ad hoc nature of the dispute
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settlement are considered as the contributing factors for this problem. Therefore, to solve

this problem, both substantive and procedural reform is necessary.

2.3 Limiting policy space and chilling effect on the regulation of the State
2.3.1 Limiting policy space

Maintaining policy autonomy while providing predictability and security for foreign
investors is challenging for States when they negotiate Il1As. “*® Sometimes, ISDS
enforcement of I1A rules is perceived to limit government policy space. This makes
government to avoid regulations that may invite challenges and financial claims from foreign
investors.*®® Moreover, it is claimed that, asymmetric nature of ISDS claims, high arbitration
costs and the risk of large awards constrain the regulatory space, especially in human rights
and environmental law. Furthermore, even this impacts public interest issues related to social

and economic rights.>%

Investment arbitration cases have impacted a wide range of public concerns like
environmental regulation, public health, energy policies, cultural heritage, urban policy, and
taxation. This matter is analyzed differently by scholars. Schneiderman argues that some
tribunals have pressured States to choose, specifically in matters of public health. %
Conversely, Ratner opines that tribunals typically didn’t force States to choose, particularly
in matters of human rights.>°? Nonetheless, a key challenge in investment law is balancing
investor interests with host States’ regulatory space to resolve issues for instance human

rights and environmental protection.®
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In many ISDS cases, tribunals have found host States liable regardless of the claims that
their actions were within their regulatory space and served legitimate public interests. For
instance, in SAUR International v Argentina, the Tribunal recognized States’ responsibility
to ensure the right to water but stressed that their authority is not unlimited and must be
balanced with investor rights.>** However, in Methanex v USA, tribunal have accepted the

margin of appreciation for States in matters related to public policy.>%

Criticism of ISDS includes concerns about undermining democracy. They assert that it can
restrict a host State’s policy choices.®® Another concern involves the potential negative
impact on fundamental or human rights protected by domestic and international laws. This
can take place when arbitral tribunals prioritize investor rights over concerns in connection
with public health, water rights and indigenous rights. Tribunal may do this through
expansive interpretations of investment rules that undermine these contending rights.

Moreover, This also can be done by overlooking valid human rights-based defenses.>%’

Regardless of the scholarly debates surrounding the matter, there is a growing agreement on
the need to reform the ISDS system. The stakeholders prioritize the protection of policy
space and reinforcing State control.>®® Moreover, States are incorporating provisions in l1As
that protect and increase their policy autonomy to regulate foreign investments in line with

public policy goals.>*®

Accounting for all relevant aspects, the author is of the view that there is genuine reasons to
be concerned about regulatory space of the host States. To solve this issue, the author thinks
that substantive and procedural reform is necessary. The substantive reform will provide
safeguard for regulatory measures and procedural reform will provide better adjudication

environment.
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2.3.2 Chilling effect on the right to right to regulate or regulation of the State

The ISDS system faces backlash for undermining the right to regulate. In literature, it is
referred to as ‘regulatory chill’. It takes place when policymakers hesitate or amend
regulations due to the threat of lawsuits.>° Inconsistent and broad I1SDS rulings have ignited
concerns that such interpretations may prevent governments to pursue its public policy
goals.®! Tienhaara claimed that developing countries are more vulnerable to regulatory chill

due to limited financial resources.>?

There are differing opinions about the impact of ISDS cases on respondent States.>*3 Critics
argue that investors file cases to limit domestic regulations. This is a key issue in the ongoing
reform initiative under UNCITRAL WGIII.5*

Critics contend that ISDS’s asymmetric claims process and the risk of large sum of awards
restricts regulatory space of States and leads to ‘regulatory chill’.>!® For instance, in the
Vattenfall v. Germany case,>'® Germany relaxed environmental requirements from the Elbe
river regulations to avoid hefty compensation. Moreover, in Ethyl v. Canada, Canada lifted
a ban on a toxic additive known to have health risks and paid $13 million to settle the
dispute.>*” Furthermore, after a lengthy discussion on plain packaging in Europe and Canada,
Eva and Yotova conclude that the threat of expensive international litigation can deter

regulation.>®
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There is a lot of anecdotal evidence of ISDS responsible for causing regulatory chill,®°
however, Carolina Moehlecke methodically studied this issue.>?° She examined how I1SDS
cases related to anti-smoking regulations affect other States’ legislation of similar measures.
She found that these cases slightly deterred other States. Moreover, developing countries
deterred from adopting similar measures although the defending State of a case won the
case.>?! However, other case studies and qualitative research also show how ISDS threats

lead States to alter or abandon regulatory proposals.®??

Various studies on ISDS’s impact on domestic regulation reveal mixed results.®? A
Canadian study finds no consistent evidence of regulatory chill.>>* However, another
Canadian study from Ontario discloses that ISDS concerns can lead to changes in
environmental regulations.®?® Moreover, studies on prominent cases®? related to plain
tobacco packaging show that these cases have caused other countries, e.g. New Zealand,*?’
to delay similar measures due to fear of litigation.>?® Confirming this claim, Moehlecke’s
research maintains that countries generally were more watchful to incorporate regulations
related to anti-smoking that challenged under ISDS. Likewise, fear of ISDS cases have

triggered governments in Ghana®® and Indonesia®° to drop environmental regulations.
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Overall, case-based studies support a connection between ISDS and cautious regulatory

behavior.

Developing a typology to demonstrate the variability of regulatory responses to ISDS
cases, ! Berge and Berger found that States with greater bureaucratic capacity usually
reduces regulatory activity in response to pending ISDS cases compared to those who has
lower capacity.>*? They used data from 146 ISDS cases related to environmental regulations
and global data on domestic environmental policies.®*® Overall, their findings indicate that
high-capacity States initially decrease regulation due to ISDS cases. However, this response

usually is temporary.>3

Bearing all factors in mind, the author is of the view that regardless of the empirical studies
on the issue, there is couple of persuasive examples of regulatory chill. Moreover, it is

perceived as a big concerning issue by the stakeholders which needs to be dealt with.

2.4 Lack of appeal mechanism and additional review

The investor-State dispute settlement system is often criticized for the absence of an
appellate mechanism.>® Without a couple of exceptions, the system only has court of first
instance and its awards are generally final. However, under the ICSID convention, only
annulment procedure is available and this is the only review process.*>*® This mechanism
only provides review of arbitral awards for a narrow set of conditions, and focuses only on
jurisdictional errors and serious procedural violations.>®" In non-ICSID cases, only ‘non-
arbitrability of the subject-matter of the dispute or violation of public policy’ can be tried.>®
Moreover, this does not offer the mechanism for errors in fact or law. This means that

significant factual or legal mistakes cannot be corrected through this process. In other words,
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annulment examines the fairness of the process rather than the correctness of the decision
itself.53° Besides, the basis for annulment are narrowly specified and limit the discretion
available to annulment committees.**® For falling outside its scope, a party cannot get

%41 although the claim may ask to correct ‘manifest errors of law’.>*? Furthermore,

remedy,
the annulment committee is formed on an ad hoc basis and has limited oversight over them.
Therefore, it has been argued that, this process sometimes invalidate tribunals’ decisions
based on a narrow set of criteria. In addition, it engenders inconsistent decisions and weakens

the credibility of the system itself.>*3

The finality of ISDS decisions is often cost-effective and time-saving. However, this can
lead to inconsistent or flawed rulings on similar issues.>** Unlike any adjudicatory system
that has built-in review system or legislative oversight, ISDS lacks such mechanisms which
could correct judicial errors and assure consistency.>* Thus, there is mounting support for

creating a standing appellate mechanism akin to the WTO Appellate Body.>4¢

The idea of establishing an appellate mechanism also suggested in an ICSID paper published
in 2004.5*” The ICSID report of 2011 also mentioned the need for an appellate mechanism,>*

however, no further action is taken so far and other reports remained silent about it.>*° Later,
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the note of the ICSID Secretariat deemed it premature difficult to achieve consensus of the

stakeholders.>%°

There have been numerous attempts to introduce appellate mechanism for ISDS. However,
those attempts repeatedly failed. ! In recent years, there are increased demands for
establishing an appellate system similar to the WTO model.>®? Appeals generally examine
both the legitimacy and correctness of decisions.>>® However, the key issues not only include
getting support for an appellate mechanism, but also include choosing the preferred
structure, standards of review and overcoming practical challenges related to the

establishment.>*

Dimitropoulos thinks that introducing an appellate mechanism in ISDS could address the
issue related to accommodation of alternative perspectives by adjudicators in their decisions.
It would facilitate the adjudicators to take another perspective from the appellate
adjudicators.>®® Although it might increase the costs and make process lengthy,>*® however,
it would increase transparency, >’ consistency, > predictability and accuracy of the
decisions®®® and accountability of the process.*®® Sheppard and Warner is of the opinion that
additional review mechanism would increase the authority of ISDS awards.>®* Moreover,

Tams maintains that it would enhance the quality of decisions.>®2
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Kalb thinks that an appellate mechanism would boost efficiency. Through its consistent and
predictable interpretation pattern, it would discourage the prospective litigants to file similar
cases that have already been resolved.®%® She further maintains that unlike annulment
proceedings which has a history of extremely lengthy cases, it would offer a faster and final
review.%%* Born, on the other hand, insists that it would enhance the quality of decisions as
well as legitimacy and coherence of the system by following strict facts and law with the

help of further review mechanism.>®

Some scholars, however, establishing an appellate mechanism in ISDS. They assert that it
would undermine the finality of awards,>®® make the process lengthy,*®’ raise costs,*® and
reduce party autonomy to choose arbitrators of their choice.%®®

In recent years, various models for an appellate mechanism in ISDS have been proposed.
For instance, ad hoc tribunals,>”® a WTO-like body,>"* a multilateral tribunal®’? and the EU’s
investment court°>”® captured substantial attention. However, Appleton opine that the
establishment of a standing appellate mechanism within current international investment
agreements is slim. Moreover, substantive reforms within institutions like ICSID are

unlikely to incorporate appellate mechanism.>"*
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Many stakeholders at UNCITRAL Working Group 111 has identified several concerns related
to the current ISDS system. These include but are not limited to consistency, coherence,
predictability, correctness of arbitral decisions and legitimacy issue.>”> Moreover, it noted
that existing annulment mechanisms may ensure procedural fairness but don’t sufficiently
deal with incorrect decisions.>’® Furthermore, it is currently considering a multilateral appeal
mechanism. >’ Many stakeholders think that it would address issues of inconsistent
interpretations and incorrect decisions.®’® Generally, the idea of an appellate mechanism is
mostly supported by States than by private investors and arbitrator community.>”®

The author is of the view that appellate mechanism is necessary not only to fix
inconsistencies in decisions but also to provide appropriate decisions by the adjudication

body which involves dealing with public matters.

3 Conclusion

There are debates surrounding a wide range of issues of ISDS. Although there are arguments
on both sides, however, the magnitude of criticisms against the ISDS are overwhelming and
significant.

The system faces major concerns over impartiality, conflict of interest, and the integrity of
arbitrators and their appointments. The issues of double-hatting and party-appointment are
considered incompatible with the principles of independence and fairness. Moreover, all of
the current appointment mechanisms produces lack of diversity. Overall, these issues
incentivizes pro-investor favor of some sorts and legitimacy of the system becomes

questioned.
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There are recurring issues of inconsistency in interpretation of important treaty provisions
and legal principles. This issue produces unpredictability which in turn encourages more
cases to be filed against the States. For stakeholders, this is a matter of grave concern. That’s

why reform initiatives at the UNCITRAL WGIII focuses to deal with this issue.

The fear of regulatory chill is real and it has some implications on State regulatory behavior.
Studies found that it has influenced regulations related to public policies such as
environmental protection, public health and human rights. However, the level of effect varies
among States. Thus, UNCITRAL WGIII reform initiatives emphasis on protecting
legitimate public policy objectives.

The current review mechanism of ICSID is inadequate and appellate mechanism can be a
positive addition to the ISDS. It has the potential to mitigate some of the criticisms of the
critics and can enhance consistency and predictability.>®° However, this is just one part of a
solution and this not a panacea as there are many more issues to be resolved.>®! It may not

decrease the cost substantially.>®?

Overall, issues discussed above need to be resolved carefully. Thoughtful reform proposals

are required to prevent negative outcomes from returning in the ISDS all over again.
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Chapter 1V: Lessons for multilateral investment dispute settlement
mechanism from the WTO dispute settlement system

1 Introduction

UNCITRAL WGIII is preparing drafts on various legal instruments associated with
international investment dispute settlement. It is working to form multilateral investment
dispute settlement mechanism that involves preparing legal instruments for multilateral
investment courts (MIC), appointment of arbitrators and code of conduct, advisory centre

among other things.

This chapter studies the extent to which the multilateral investment dispute settlement
mechanism follows the WTO dispute settlement system. Moreover, it evaluates the scope
and extent to which this mechanism can learn from the WTO dispute settlement system. For
doing so, this chapter examines the strengths and weaknesses of the WTO dispute settlement
system. Afterwards, it suggests the lessons for the multilateral investment dispute settlement

mechanism to establish a robust, efficient and effective mechanism.

This chapter selects some important matters related to multilateral dispute settlement for this
purpose. Its analysis includes multilateralism, two-tier system, plenary body and decision-
making, appointment mechanism and code of conduct for adjudicators or judges, secretariat,

cost reduction and advisory centre.

2 Multilateralism

The WTO has unified and multilateral legal framework involving all the members. This legal
framework provides advantage for the dispute settlement system of the WTO. Moreover,
arguably this feature has been instrumental to the success of the WTO.82 However, different
scenario exists in international investment law. It is made up of thousands of BITs and
investment provisions in trade agreements. °®* These agreements share some similar
standards but these also have different protection standard specifications specially when it

comes to States’ right to regulate. That’s why, Hufbauer maintains this as a key weakness of
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the international investment law framework.%% Opting for a harmonized and multilateral
system is vital to address this problem. Such solution would enable governments to preserve
public policy space and better manage the relationship between 11As and other areas of

international law.>8®

The Dispute Settlement Understanding (DSU) is particularly relevant for improving dispute
settlement system of international investment law. In this regard, UNCITRAL WGIII may
offer an international treaty to sign by the member States to establish international
investment court. The DSU can serve as a useful model for such instrument.>®” However,
Important matter is that multilateral treaty should be detailed and clear. Otherwise, this might
create a lot of problems. Confirming this assumption, Zimmermann contends that vague
treaty provisions engenders political tensions as well.%® Scholars indicate that during the
DSU negotiations, little attention was given to the structural aspects of adjudication. Thus,

it has some issues related to that.>8°

Regarding international investment treaties, the UNCITRAL WGIII do not have any agenda
to work for a multilateral investment agreement.>®® That means effect of the reform may not
be lasting and meaningful. Because, the success of the multilateral investment court relies

on the establishment of a multilateral framework of investment rules.>°!

Lack efforts for a multilateral investment treaty may be based on the historical experience.
In the past there were couple of attempts for a multilateral treaty.>®> However, all of these
initiatives failed because of the diverging positions on different issues.>*® Nonetheless, there
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might be a change of States’ attitude regarding this matter. Still, this isn’t an assurance for a

successful multilateral agreement.>%

Considering these factors, the author is of the view that although there are benefits to
multilateral investment agreement, it is highly unlikely that States will come up with such
agreement any time soon. Such reality definitely will influence the success of the multilateral

investment court framework.

3  Two-tier system

The WTO has two-tier adjudicative system.%® The Appellate Body is the cornerstone of its
dispute settlement system and panels works as the first instance adjudication. Moreover, the
creation of the Appellate Body has been vital to the WTO’s success.*® It provides additional

safeguard to minimize the errors of law made by the first instance adjudication body.

There is a concern regarding the dispute settlement system of the WTO. It’s first instance
adjudication is ad hoc in nature. This engenders range of issues including the issue of
impartiality and qualification of panel members etc. Therefore, Davey contends that the
Appellate Body’s judicial nature requires a similar permanent lower instance.>®” However,
Wasescha argues that two permanent body may create redundancy issue as the two bodies

would be similar in nature and practice.>®

Nature of disputes under WTO and international investment agreements are different.
Moreover, remedies provided by these two systems are quite different too. One the one hand,
WTO dispute settlement system usually asks for compliance. On the other hand, ISDS
system usually hand over compensation to the defending State. Therefore, the author is of

the view that keeping the ad hoc first instance adjudication would not be a wise choice.
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Rather, permanent bodies for both bodies would be beneficial in the context of international

investment law.

Sholars argue that many ISDS cases involve public international law issues. Thus, these
cases should be heard by public international law court instead of private arbitration.>®
Moreover, ISDS cases involve public policy related issues. There, these cases should be
heard by public judges in public courts instead of private arbitrators in restricted

proceedings.5%

Reform initiative under the UNCITRAL WGIIlI are working towards a multilateral
investment court with a possibility of two-tier system.®! Although there are different
proposals and options to choose for the stakeholders. Moreover, there is a proposal for one
instance permanent body. However, scholars assert that reformed system should include
appellate mechanism. %2 Important feature is that these proposals mirror the WTO

framework with some variances.

Furthermore, the WTO operates as a permanent global institution funded by its members
according to a quota system.%% Following these footsteps, multilateral investment court or
similar mechanism can adopt such rules. In addition, the WTQO’s experience is indicative of
the positive outcomes of similar mechanisms.%%* However, significant success depends on

how its decisions influence State sovereignty and public policy space.%

Considering all of the factors, the author is of the view that these reforms by UNCITRAL
WGIII can bring positive outcomes if it follows the footsteps of the WTO and learns from
the mistakes of the WTO.
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4 Plenary body or appointing authority and decision-making
4.1 Plenary body or appointing authority

Many international dispute settlement mechanisms have a general Plenary Body. In the case
of WTO, it has the Dispute Settlement Body (DSB).5% This body typically makes all key
decisions within the organization. Moreover, it has broader mandate to deal with. For
instance, it may handle appointment of judges, allocation of cases and establishment of
internal procedural rules.®%” Furthermore, this body has power to form internal subdivisions
for drafting codes of conduct and evaluating judicial candidates, among other things. In
addition, this body has the power to issue general interpretative statements as corrective step
for multilateral instruments within its authority. ®® Generally, this body is consist of

representatives from all its members.5%°

Plenary body’s meeting place should be decided carefully. The WTO has the seat of its
Dispute Settlement Body in Geneva. To make it convenient and cost effective, ideally the
seat of the plenary body of multilateral investment dispute settlement can be in or around
Geneva. Understandably, the States has concentrated their resources in this place which
might be useful for other multilateral mechanisms. Moreover, plenary body should meet as
frequently as possible to oversee and examine the processes of the multilateral dispute

settlement mechanism.

4.2 Decision-making

Decision-making process of the WTO involves two key concepts. One is consensus and
another is reverse consensus. Under Article 2.4 of the DSU, the DSB makes decisions by
consensus.1? That means the appointment of the AB members is based on consensus of the

DSB members. If only one member objects, the decision would not be finalized on the
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specific matters. This effectively grants veto power to each member.®! There is an exception
to this rule. In specific situations, reverse consensus is used. For example, in establishing
panels, adopting the panel and AB reports etc.®*? This method resolved issues of blockage
of adopting panel and AB reports. However, it also raised concerns about the automatic
adoption of faulty panel reports and making it binding. Moreover, this method facilitated the

legalization of dispute settlement in the WTO.5%3

Furthermore, there are flaws to this consensus decision-making process. It enable members
to block the appointment and reappointment of judges. Which can make the AB
unworkable.%* Consensus process might have introduced to make the system inclusive and
to enfranchise everyone. However, it has instead led to issues of paralysis and
disenfranchisement on a broader perspective. In addition, Guan argues that this system
disproportionately favors powerful members and undermines fairness.5!® Thus, he calls for
reform of such process.®® The author is of the view that this process also undermines

democratic decision-making.

Given the critical issues related to decision-making under the WTO, the multilateral
investment dispute settlement mechanism should incorporate different method for decision-
making than the WTO decision-making method. There are three options, e.g. simple
majority, qualified majority and two-thirds majority, which can be incorporated into such
mechanism. Initial draft on standing multilateral mechanism prepared by the WGIII,
incorporates all of these options. For amending the number of representatives in the
committee of the parties, it requires two-thirds majority. %’ Moreover, for appointing

members to the selection panel, it requires qualified (three out of five) or simple majority.58
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Furthermore, for granting exemption regarding engagement in any other occupation, it

requires simple majority.5°

The author is of the view that requiring consensus sometimes does not engender any
decisions. On the other hand, requiring simple majority would be a very low threshold which
might create dissatisfaction among a large number of members because of the feeling of
being left out in critical decisions. Therefore, requiring a two-thirds majority would be a
balanced approach. This method involves maximum possible number of members while

providing the possibility to produce decisions at the same time.

5  Adjudicators or judges
5.1 Appointment process

The Dispute Settlement Body (DSB) has the authority to appoint judges in the WTO. It
handles the appointment of panels®? as well as AB members.®?! The appointment takes
place through a structured process for the AB. First step is the nomination of qualified
individuals by WTO members. Then, these nominees are then reviewed by the DSB of the
WTO. After that the DSB appoints Appellate Body members through a consensus-based
process. However, appointment of panelists takes place on an ad hoc basis for specific

disputes.

Following the footsteps of the WTO, the multilateral investment dispute settlement
mechanism also on the way to adopt similar processes. However, as the author has
mentioned in the previous section, the only difference between the WTO and the multilateral
investment dispute settlement mechanism is the decision-making method. While the WTO
requires consensus, initial draft on standing multilateral mechanism does not specify about
this matter.522 From the incorporation of three methods for decision-making, it can be
inferred that WGIII may incorporate from one of these three methods. Although
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incorporating a simple majority might be a positive development, however, the author is of
the view that incorporating two-thirds majority would be better choice. Moreover, important
to note that the multilateral investment dispute settlement mechanism is moving away from
the current ad hoc system of appointment which is one of the contentious issues in the ISDS
mechanism. Furthermore, there are also proposals for the diversification of appointments.

The author discusses this issue in the pertinent section.

Regarding the nomination process, following the WTO, the governments may directly
nominate candidates in the multilateral investment dispute settlement mechanism. Then, the
plenary body may confirm or disqualify the nomination based on the requirements. After
that the plenary body can arrange the voting. This process has criticisms for transparency
and biasness issue. Another option is to choose from a larger pool of candidates proposed by
members following specific guidelines.®?® The author is of the view that the application for
the position can be a mixed method. It may involve nomination of candidates by the members
as well as application for the posts by the qualified individuals meeting the specific criteria.
Important to note that the individual applications will be considered under a quota set for a
member State. In this case, there is a need for separate body under the plenary body to

process such applications and nominations.

The author is of the view that the success of this framework depends on the transparency
and thoroughness of the screening process. Moreover, broader pool of candidates increases
transparency and fairness. Thus, by choosing from broader pool of nominees, the multilateral
investment dispute settlement can appoint qualified individuals as the judges.

5.2 Qualification requirements

The WTO sets specific qualifications for panelists and appellate body (AB) members. For
AB members, it requires that members must have expertise in international law and
international trade agreements. This requirement seeks to ensure that the judges have the
necessary knowledge to make informed decisions on disputed matters. For panelists, it

requires that they would be well-qualified individuals from governmental or non-

623 Bungenberg et al., From bilateral arbitral tribunals, 35.

87



governmental backgrounds. However, it excludes nationals of disputing parties to prevent

bias and encourage diversity.5%*

Pauwelyn’s study highlights that panelists are usually diplomats from developing countries
who lack legal expertise.52> However, more qualified members are appointed to the AB. This
somehow fills the gaps created by the panels formation.®® The AB consists of seven

members with required expertise.®?’

The author is of the view that the qualification requirements for the AB members of the
WTO dispute settlement set a useful precedent. Requiring similar but modified standards in
the context of multilateral investment dispute settlement mechanism could be a good
solution. Different qualifications requirements in the context of WTO dispute settlement for
panels and the AB members also provides a valuable experience. Considering the criticisms,

this underscores the importance of having a permanent body with highly qualified members.

Multilateral investment dispute settlement mechanism consists of permanent judges.
Moreover, it requires similar qualifications for both bodies, i.e. first instance and appellate
mechanism. This feature is distinct from the WT0.52® The author is of the view that this
approach to require similar qualifications for both first instance and appellate mechanism is
wise and beneficial for permanent and standing multilateral mechanism. This would be

helpful to avoid the problems related to panels of the WTO.

5.3 Number of judges

The appellate body (AB) of the WTO is composed of seven judges and the panels are formed
on ad hoc basis as it requires.®?° So far, this formation worked well for the WTO. However,

as the caseload of the WTO dispute settlement increased over the years, it may need appoint
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more judges to the appellate body. May be two more judges would serve the purpose for

now.

Considering the experience of the WTO, the multilateral investment dispute settlement
mechanism may need to appoint fewer judges to the appellate mechanism depending on the
caseload. Understandably, there would be fewer cases at the beginning. However, the
caseload may increase after several years. In this case, more judges can be appointed
depending on the necessity. Like the WTO, the multilateral investment dispute settlement
mechanism may start with seven judges. For first instance, it may start with eleven or fifteen
judges. The number of judges should remain limited for cost-efficiency and should be based
on caseload instead of number of signatory States.%*® However, this might impact on the
diversity and representation from the member States as the appointment would be limited in
number. Still, efforts should be made to insure diversity as much as possible and the plenary

body can adjust the formation when they appoint more judges later on.

5.4 Term limits

In the appellate body (AB) of the WTO, members serve a term of four years.®3! Moreover,
there is option for reappointment.®3 However, it is limited to one additional term. This kind
of term limit is incorporated to promote rotation and to prevent overpowering the judges.
This approach ensures fresh perspective as well as maintain check and balance. Moreover,

this also controls biases that may happen from long tenure.

Scholars also criticize the term limits of the WTO dispute settlement. They find it detrimental
and argue that it undermines the dispute settlement and judicial independence. 53
Maintaining the insufficiency of the four-year term to ensure independence, Ehlermann
proposed non-renewable term of eight years.5** Moreover, Lockhart and Voon maintain that

although reappointments are generally granted, this dependency on member States for a
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second term affects independence.%®® They suggest automatic extension of second term.5¢

The author is of the opinion that although short limits has some drawbacks and in the context
of the WTO, certain judges didn’t able to be reappointed for that. However, it may not have
affected independence of those judges. Therefore, short term limits does not prove to be a
bigger issue in the context of the WTO. Furthermore, the issue of control over the judges
through the reappointment is a crucial tool for States and to make the multilateral dispute

settlement more sustainable.

The initial draft on standing multilateral mechanism incorporated nine years as term
limits.®3 This would be a departure from the WTO if it is finalized. The author is of the view
that regardless of the debates surrounding the term limits of the AB members of the WTO
dispute settlement, the multilateral investment dispute settlement framework may continue
to choose the same. Longer term limits may raise the issue of arbitrariness of judges which
is one of criticisms of the WTO even with shorter term limits. However, the member States

should reappoint the judges with good track record to utilize their expertise and experiences.

5.5 Code of conduct and independence of judges

It is perceived that the WTO dispute settlement enjoys a strong level of judicial
independence. Pauwelyn and Pelc asserts that, unlike other courts, the WTO is associated
with only rare instances of bias based on nationality. This bias is often comes through
dissenting opinions.®® This means it does not impact the dispute settlement in granting fair
judgement.®® The AB members of the WTO are required to be unaffiliated with any
government. Moreover, they must not receive instructions from other entities or
individuals. ®*° However, For some professionals, i.e. domestic judges or university

professors, this affiliation rule does not apply as they are considered to be independent.
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The multilateral investment dispute settlement mechanism are incorporated code of conduct
for adjudicators. It can be opine that it learned from the WTO experience and followed its
rules in this matter. Moreover, like WTO, they would receive salaries from MIC member
States.%*! Furthermore, during their tenure, they are prohibited from acting as counsel or

party-appointed experts in any investment dispute.

The author is of the view that code of conduct of the multilateral investment dispute
settlement mechanism would be acceptable among the stakeholders. Perhaps, this instrument

would be the one which would be least criticized.

5.6 Diversity and representation among judges

In the appointment of the appellate body (AB) members of the WTO, consideration is given
to diversity and representation.%? However, the studies have shown that diversity and
representation issue is still problematic and not up to the level of expectations.®*® Therefore,
the author is of the view that although the WTO can be an example for learning diversity of
adjudicators, however, this cannot be a model to copycat entirely. Consequently, the
multilateral investment dispute settlement mechanism needs to be cautious in choosing its

approach.

Moreover, the author is of the view that the diversity and geographical representation issue
should be a key priority in the multilateral investment dispute settlement mechanism.
Geographical or regional representation is the one that is most consequential in multilateral

dispute settlement. However, this should not come at a cost of disregarding qualifications.

Commendable thing is that multilateral investment dispute settlement is considering all these
aspects for the appointment of judges. Even it considered representation of principal legal

systems.% This representation can be realized through regional quotas.®%*® Moreover, it
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considered gender balance and linguistic diversity.®*® The author is of the view that focusing
on all of these diversity may hamper the core diversity issue which geographical or regional
representation. This also connected with representation of principal legal system and
linguistic diversity. Thus, instead of focusing on various diversification issue, the focus

should be on geographical or regional diversity and representation.

5.7 Assignment of cases and time limits

In the appellate body (AB) of the WTO, cases are assigned randomly to the division of three
members.®*” This kind of approach to case allocation is helpful for ensuring impartiality and
fairness. Since, the parties cannot predict which judges will hear their appeal. However,
Moreover, case hearing by a small number of judges in the appellate mechanism is beneficial
as it engenders cohesiveness in the appellate body. That’s why, appellate proceedings
generally takes nine to twelve months. The bottom line is that time restrictions speed up the

process.548

Considering these factors, the multilateral investment dispute settlement mechanism should
incorporate time limits but that have to be realistic.54° It can adopt similar approaches like
the dispute settlement mechanism of the WTO. The author is of the view that incorporating
these principles will minimize potential bias. Thus, these will increase fairness and

objectivity. Besides, these will enhance efficiency and credibility of the system.

6 Secretariat

Like other international courts and tribunals, the dispute settlement mechanism of the WTO
also has secretariat. Responsibilities of the secretariat include providing administrative and

technical support. Under panel members’ authority and guidance, the secretariat assists in
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drafting reports as well as manages the panel processes.®*® However, there are criticisms
regarding activities of the WTO which suggest that it asserts some sort of influence on the
panel proceedings.®! Nonetheless, secretariat plays significant role to function the dispute
settlement body. It helps to build a reliable and cohesive dispute settlement mechanism.

Considering the experience of the dispute settlement mechanism of the WTO, similar
mechanism should be incorporated in the multilateral investment dispute settlement
mechanism. Mark and Tereposky asserts that the WTO experience itself suggests such model
to be adopted.%? Specifically, to run the day to day affairs of the dispute settlement
mechanism there is a need for secretariat. Moreover, as the dispute settlement bodies would
be smaller in size, they require assistance in various matters. Giorgio maintains that ad hoc
arbitrators don’t have such mechanism to rely on. Thus, the time frame of the dispute

becomes lengthened and which in turn increases the cost.®>

The author is of the view that if there are two-tier multilateral standing mechanisms, then
the problems associated with secretariat would not arise, because they not be involved in
drafting awards like it is quite common for panels of the WTO dispute settlement. Moreover,
they can be involved in managing executive tasks,®®* proofreading, legal research and

providing know-how to the judges.®®

7 Cost reduction

Although cost of the disputes is a troubling issue for both the WTO dispute and investment
disputes, however, it is particularly too costly in case of investment disputes. The author is
of the view that the structured format of the WTO dispute settlement provides some level of
control mechanism on managing the cost. For example, it has full-time and readily available

judges.®® It has support mechanism like secretariat. Conversely, investment disputes do not

850 McRae, “The WTO appellate body,” 387.

651 Khalique, Muhammad Abdul, “The WTO Regime: Critical Analyses of Existing Hegemony and Rule-
making,” Jog-Allam-Politika 9, no. 2 (2024) (Forthcoming). Ruiz Fabri et al., “Rethinking WTO Dispute,” 23.
852 Huber et al., “The WTO Appellate Body,” 592.

853 Giorgio Sacerdoti, “From Law Professor to International Adjudicator: The WTO Appellate Body and ICSID
Arbitration Compared, a Personal Account,” In Practising Virtue: Inside International Arbitration, ed. David
D. Caron et al. (Oxford University Press, 2015), 207.

854 Ruiz Fabri et al., “Rethinking WTO Dispute,” 23.

855 Bungenberg et al., From bilateral arbitral tribunals, 61.

8% Understanding on rules and procedures governing the settlement of disputes (DSU), art. 17.3.
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have any of these facilities.%®” Moreover, there is no time limits on disputes and the record
of granting awards in disputes is more-time consuming than the WTO disputes. This also

increases the cost of investment disputes.

To solve the cost concerns, some features of the WTO dispute settlement can be adopted.
For example, standing judges, time limits etc. Moreover, establishing an advisory center can
be helpful to reduce costs by providing valuable legal support to respondent States and small
and medium enterprises.®®® Rules to handle frivolous claims would also be useful in this

regard.®>®

The author is of the opinion that managing cost related issues are significant. It only put
extra burden on State but also hampers access to justice because of the constrain of public

finances.

8  Advisory centre

The Advisory Centre on WTO Law (ACWL) is an independent organization. It is formed by
the Agreement Establishing the Advisory Centre on WTO Law which was finalized in
1999.%60 The objective of this organization include offering legal assistance and training for
the disadvantaged countries. It offers free legal advice and training, however, assistance in
dispute resolution comes at a discounted price. So far, it has assisted 39 developing countries
and 43 least developed countries. ! Its services are useful to ensure effective and
participation. Moreover, it makes the dispute settlement mechanism of the WTO more
accessible specifically for the disadvantaged countries. The author is of the view that
although the ACWL plays a crucial role to increase level playing field, however, regardless
of their success, the capacity discrepancy is still present in the WTO dispute settlement.

Sauvant contends that many developing countries do not have in-house legal counsel,

857 Sacerdoti, “From Law Professor,” 207.

6% United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Initial draft
on standing multilateral mechanism: the selection and appointment of ISDS tribunal members and related
matters,” draft provision 3.

65 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Possible
reform of investor-State dispute settlement (ISDS): Multiple proceedings and counterclaims,” Thirty-ninth
session, 30 March-3 April, 2020, UN Doc. A/CN.9/WG.I11/WP.193.

660 The Agreement establishing the Advisory Centre on WTO Law (1999).

61 The Advisory Centre on WTO Law (ACWL), “Advisory Centre.” accessed November 10, 2024,
https://www.acwl.ch/#tab-1448019391-1-67.
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although it is common for developed countries.®®? This reality plays a negative role in terms
of access to justice and is not helpful to present their case effectively. This reduces their
chances of win in the dispute settlement. The bottom line is that ACWL plays a positive role
in assisting the disadvantaged countries.®® Thus, it is important to incorporate this in
international dispute settlement mechanism. However, there is lacking in terms of effective

participation of disadvantaged countries with resources constrain.

In the context of multilateral investment dispute settlement mechanism, founding an
Advisory Centre on International Investment Law (ACIIL) would be very useful. It can be
modelled on ACWL.%%* Moreover, it may include other necessary features for its distinctive

working area.

The positive development is that UNCITRAL WGIII is working towards establishing an
advisory centre.®®® So far, it has adopted in principle Statute of the Advisory Centre on
International Investment Dispute Resolution.®® It aims to offer legal assistance to small and
medium enterprises (SMEs) and developing countries in investment disputes. Moreover, it

would offer other services like the ACWL.57

Sauvant proposes forming mixed teams with government lawyers and lawyers from the
ACIIL to defend for a country. He thinks it this will enhance the capacity of defending
party. %68 Ubilava recommends that the ACIIL should play significant part for settling

disputes amicably.®® The author is of the view that while Ubilaya’s suggestion is important

662 Karl P. Sauvant, “An advisory centre on international investment law: key features,” University of St.
Thomas Law Journal 17, no. 2 (2020): 359-360,
https://heinonline.org/HOL/P?h=hein.journals/usthomlj17&i=354.

663 Ransdell, James. “Financial and Technical Support for Litigants in Inter-State Disputes: The Example of
the WTO and the Advisory Centre for WTO Law.” (2017): 2-21. http://dx.doi.org/10.2139/ssrn.2957476.

664 Sauvant, “An advisory centre,” 359.

665 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Possible
reform of investor-State dispute settlement (ISDS): Advisory Centre,” Thirty-eighth session, 14-18 October,
2019, UN doc. A/CN.9/WG.111/WP.168.

886 United Nations Commission on International Trade Law (UNCITRAL) Working Group I1I, “Statute of the
Advisory Centre on International Investment Dispute Resolution (adopted in principle),” accessed November
10, 2024, https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/2413025e.pdf.

867 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Statute of the
Advisory Centre on International Investment Dispute Resolution (adopted in principle),” accessed November
10, 2024, art. 7. https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/2413025e.pdf.
United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Initial draft on
standing multilateral mechanism: the selection and appointment of ISDS tribunal members and related
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in the context of international investment dispute settlement, the suggestion of Sauvant might
not work out well. Because, for working in a dispute, it requires rigorous efforts and high
level of concentration which the ACIIL lawyers might not have because of many pending
duties.

Regarding the budget and having a body to function the ACIIL, it may incorporate best
practices of the ACWL.

9 Conclusion

The stakeholders of the UNCITRAL WGIII has rightly taken the WTO dispute settlement
system as its model. Although the two fields are different, but there things that can be
effective for the new mechanism. Considering the experience of the WTO is quite mixed as
it has its merits and drawbacks, the UNCITRAL WGIII should cautiously incorporate the
provisions of the WTO.

For brand-new restart, it can incorporate two-tier standing mechanism with standing judges
for both instances. Incorporation of the two-tier standing mechanism is important
considering the drawbacks of the first instance of the WTO dispute settlement and existing
ad hoc ISDS mechanism. Keeping existing ad hoc ISDS mechanism means keeping the
problem intact while trying to solve it by appellate mechanism. This might be ineffective or

costly venture.

Adopting plenary body and unlearning the voting system of the WTO is essential as
consensus mechanism engenders less result and time consuming. Thus, two-thirds majority
voting system should be incorporated. This voting method should be applied in all deciding
every matters of the multilateral investment dispute settlement mechanism including

amendments to the multilateral legal instruments, appointment of adjudicators etc.

Incorporating advisory centre is a necessary adoption in the context of the accessibility issues
to investment disputes. The centre can include some novel tasks into its work which may

include hosting and assisting in mediation and conciliation process.
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Chapter V: Analyses of the Different Reform Proposals and Views

1 Introduction

The reform of ISDS has become a vital issue in international investment law due to various
concerns. The author has discussed some of the crucial concerns in previous chapter IlI.
Most stakeholders, if not all, agree on the need for reform. However, they differ on how
extensive those reforms should be. Moreover, there are couple of platforms or initiatives to
host the organized reforms. The focus of the author is UNCITRAL WGIII’s reform initiative.
This platform covers a broad reform agenda, although related to procedural matters.
Moreover, it is the central focus for both stakeholders and scholars. In this chapter, the author
provides critical analyses of the ongoing reform efforts within ISDS. Furthermore, he studies
the multifaceted nature of the debate. The author also scrutinizes the broader implications of

various reform proposals and views.

One of the section of this chapter examines the positions of different stakeholders on reform.
Firstly, based on the approach towards reform. To better realize the positions of the
stakeholders, the author categorizes this as idealist approach and realist approach. Secondly,
based on the positions on reform. To better understand the positions of the stakeholders, the
author categorizes them as status quo maintainers, major reform backers and anti-status quo

maintainers.

Another section of this chapter deals with the focus of reform initiatives. It discusses the
focus of the reform initiatives of ICSID, UNCITRAL and UNCTAD. First of all, the author

identifies the focus of reform initiatives and then critique the focus of reform initiatives.

Another the section of this chapter examines the nature of reform under WGIII. The author
considers approach, method and characteristics of the UNCITRAL reform initiative to

examine its nature.

One of the section of this chapter analyses the different reform proposals and views. It
selected Multilateral Investment Court (MIC) and appellate mechanism, and appointment of
arbitrators and code of conduct from the various reform agenda. These are most
consequential reform options. Regarding MIC proposal, the author finds that European
Union and its member States’s proposal is at the core of this reform effort. It is a standing or

permanent two-tier adjudication mechanism and intended to replace ad-hoc arbitration. This
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section discusses the arguments for and against such reform. Moreover, it will scrutinize the
extent to which the MIC might address the concerns associated with current ad hoc ISDS
system. Furthermore, it examines the alternative view held by some stakeholders and
scholars. Basically, this section illustrates the complexities involved to shape international

investment law through a permanent court.

Regarding the appointment of arbitrators and code of conduct, the author discusses
UNCITRAL WGIII’s drafts, proposals to WGIII and views of various stakeholders.
Moreover, the author points out the risks of politicizing judicial appointments.

2 Analyses of the nature and characteristics of reform proposals and views
2.1 Evaluating the positions of different stakeholders on reform

2.1.1 Based on the approach towards reform

2.1.1.1 Idealist approach®’®

The positions of the stakeholders and scholars that may be identifiable as idealist approach

are not always focus or emphasize on same things.

Scholars think that the major focus of the current reform initiatives are ISDS-centric.6’* This
trend showcases the extension of existing objective of preservation of investor rights by these
reform initiatives.®”2 Moreover, scholars think that the focus of the current reform initiatives
are procedural matters.5”® However, substantive reform of international investment law is

repeatedly raised by stakeholders including in the WGIII reform initiatives. 874

670 The idealist approach advocates for comprehensive and transformative changes. It proposes to create a more
equitable and just system and focuses on fairness and transparency. Moreover, it backs proposals protecting
public policy and public interests.

671 Muhammad Abdul Khalique, “Identifying Problems of International Investment Law (IIL) and Evaluating
the Focus of Reform Initiatives,” Acta Humana-Human Rights Publication 12, no. 2 (2024): 112,
https://doi.org/10.32566/ah.2024.2.7. James Thuo Gathii, and Harrison Otieno Mbori, “Reform and
Retrenchment in International Investment Law: Introduction to a Special Issue,” The Journal of World
Investment & Trade 24, no. 4-5 (2023): 559, https://doi.org/10.1163/22119000-12340302.

672 Gathii et al., “Reform and Retrenchment,” 559.

673 Khalique, “Identifying Problems,” 112.

674 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Possible
reform of Investor-State dispute settlement (ISDS): Submission from the Government of South Africa,” Thirty-
eighth session, 14-18 October, 2019, A/CN.9/WG.I11/WP.176.
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Dimitropoulos contends that reform initiatives need to go beyond ISDS. Moreover,
substantive law and the administrative procedures of both domestic and international treaties
need to be included.®”® Furthermore, he stresses that inclusion of the domestic investment
law and policy issues should be emphasized in the reform discussions.”

South Africa asserts that prioritization of human rights may serve as a key issue for
evaluating system’s legitimacy.®’’ Mala opine that rights of investors should be reconciled
with standards of human rights to handle legitimacy issue.®’® She argues that success of the
MIC to be able to meet human rights standards depends on its structure. She further
maintains that true reform requires reconciliation of human rights, environmental concerns

and indigenous rights into its procedural reforms.”

Odumosu-Ayanu contends that reforms mainly uphold the existing framework without
solving its rationale and structure, even though some may resolve certain problems in
international investment law. It means that the root of legitimacy issues continues to exist.5&
Thus, she suggests to move beyond modest reforms to address these issues. She advocates
for approaches that redefine the system. For instance, it can be done through reconsideration

of international investment law’s impact on indigenous peoples and local communities.

To address the absence of human rights issues in investment disputes and recover the
legitimacy of ISDS system, some reform proposals focus on greater incorporation of human
rights considerations. These reform proposals identify constitutional challenges to the
international investment law.%8! They argue that this challenges can be solved by aligning

with democratic values, fundamental rights and the rule of law.®? Besides, enhancing

675 Georgios Dimitropoulos, “The conditions for reform: a typology of “backlash” and lessons for reform in
international investment law and arbitration,” The Law & Practice of International Courts and Tribunals 18,
no. 3 (2020): 432, https://doi.org/10.1163/15718034-12341411.
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678 Mala Sharma, “Reforming Investor-State Arbitration,” PhD diss., University of Surrey, 2021, 160.

679 Sharma, “Reforming Investor-State,” 162.
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International Investment Law,” The Journal of World Investment & Trade 24, no. 4-5 (2023): 792-837,
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1 (2018): 1, https://doi.org/10.1163/22119000-12340087.
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transparency in arbitral proceedings would increase wider public participation. Furthermore,

683

appointing human rights experts to arbitration panels®*° or permitting amicus curiae briefs

could improve expertise in these matters.%84

There are active efforts to bring significant changes to investor protection by incorporating
new substantive standards.® Obligations for investors and their investments are added

through these new changes.®%®

Odumosu-Ayanu also asserts that reforms are ISDS-focused. She further contends that these
are disconnected from struggles of locals against investment related projects.®®’ Perrone adds
that involvement of local communities isn’t just a procedural issue. It cannot be fixed by
granting amicus curiae submissions or enhancing community involvement. He opines that
ISDS processes shape the livelihoods of communities.®® Thus, he maintains that it requires
embedding local values and structures into the investment related projects.

Many stakeholders and scholars advocate to address various important issues under
UNCITRAL WGIII. For instance, third-party standing, exhaustion of local remedies, the
rule of law, ISDS’s chilling effect, sustainable development and impact on developing
countries.%® They further maintain that the current system fail to address critical concerns

like local community displacement, environmental damage and inequality etc.

Perrone criticizes that rights of local communities and others can not be guaranteed under

the current system. Even they are unable to bring claims in investment dispute settlement.5%°

683 Efraim Chalamish, “The future of bilateral investment treaties: A de facto multilateral agreement,” Brooklyn
Journal of International Law 34, no. 2 (2008): 352,
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He further contends that ongoing reforms are unlikely to grant these actors the same status
as foreign investors. Even, he asserts, the urgent need for change does not seem to sway

reformers to consider more radical solutions.

Shan points to five key developments for qualifying as a balanced approach such as detailing
treaty scope, incorporation of general and security exceptions in the treaty, specifying
obligations, adding environmental safeguards and corporate social responsibility

provisions.%%!

Some leading countries like South Africa, Brazil and India emphasize the need to safeguard
their right to regulate so that they can keep environmental and other standards.®®> Moreover,
understanding their political and socio-economic conditions and geographical priorities is

becoming very essential.%%

Dimitropoulos suggests that reform should be guided by international investment and
economic law’s historical context and struggle. He maintains that recent changes in domestic
legal systems and investment governance also need to be acknowledged. Moreover, He
asserts that recognizing domestic resistance and solutions is vital for international investment

law reform.5%

Domestic judicial system also supported as the option to overcome the problems associated
with current system. It has been argued that if domestic system is strong and efficient, then
ISDS becomes unnecessary. ®® Tang asserts that, under independent and transparent
domestic mechanism, foreign investors can file for resolving disputes effectively through

domestic processes.®%

Alvarez asserts that focusing only the flaws in investment arbitration without addressing
substantive issues will deter reform goals. Acknowledging that many believe the system

should not exist, he further maintains that merely enhancing procedural issues cannot

891 Wenhua Shan, “Towards a balanced liberal investment regime: General report on the protection of foreign
investment,” ICSID review 25, no. 2 (2010): 471, https://doi.org/10.1093/icsidreview/25.2.421.
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Tools,” IIA Issues Note, issue 4 (November, 2017): 9, https://unctad.org/system/files/official-
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stabilize or legitimize this regime.®’ Sornarajah, on the other hand, advocates starting

anew.%%® Similarly, Boué supports leaving the system altogether as sensible option.5%°

Deva and Van Ho examines interaction of investment arbitration and international human
rights law. They critique the typical approach of incorporating human rights into existing
arbitration frameworks. Moreover, they suggest in its place a human rights-centered model
that investment arbitration should conform to.”® Their examination finds a fundamental
conflict between core human rights and investment arbitration. They contends that current
reforms fail to resolve this conflict. Thus, they recommend replacement of the current

arbitration system with a new one that upholds human rights principles.

Some States are taking alternative approaches that may seem radical comparing to the
current system. For instance, Bolivia and Ecuador have terminated multiple BITs. By doing
this they moved investment dispute resolution to the ambit of domestic system. Likewise,
South Africa has introduced the Protection of Investment Act (PIA), 2015.7% This statute
offers same treatment to both of its national as well as foreign investors. Similarly, Brazil
has come up with new international investment treaties. These treaties incorporate both

protection standards and dispute resolution provisions.

A key challenge in the current reform initiatives is its implicit presumption that investment
arbitration is intrinsically legitimate and desirable. This position ignores critical flaws in the
system. Polonskaya asserts that UNCITRAL WGIII reform avoids addressing major issues.
Moreover, this reform focuses narrowly on procedural aspects.’®? He further maintains that
recent reforms have failed to achieve significant change, although they adopted substantive
and procedural changes. On the other hand, Alschner maintains that new treaty provisions

often produce similar outcomes like the current system, although the aim was to safeguard

897 José E. Alvarez, “ISDS reform: the long view,” ICSID Review-Foreign Investment Law Journal 36, no. 2
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regulatory space.’®® Moreover, efforts were largely unsuccessful to enhance transparency
and third-party participation, since local communities’ concerns through amicus curiae

submissions are frequently denied by arbitration.

A proposal in the UNCITRAL WGIII suggests that third parties to raise their issues in the
arbitration could enhance the system’s legitimacy.’®* Moreover, WGIII has taken third-party
funding as an area of great importance. There are differing propositions regarding this
matter. Proposed regulations include prohibition or disclosure of third-party funding

following certain conditions.”®

Schill contends that reforms should be guided by shared constitutional principles like
democracy, the rule of law and human rights. A framework can be developed considering
the related aspects and can be utilized to articulate some proposals. This approach would
focus on greater institutionalization and methods to ensure that it is democratic, adheres

human rights and the rule of law.”%®

2.1.1.2 Realist approach’’

The positions of the stakeholders and scholars that may be identifiable as realist approach
are not always focus or emphasize on same things. Although they prioritize on a few

common matters, however, they also have other priorities as well.

After analyzing EU’s MIC proposal against procedural justice principles, % Garcia and

Guven asserts that it offers a stronger institutional substitution than UNCITRAL and

03 Wolfgang Alschner, Investment arbitration and state-driven reform: new treaties, old outcomes (Oxford
University Press, 2022), 7.
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ICSID’s reforms.’® However, it still fails to address key flaws in investment arbitration. "1
They maintain that would not be able to solve the systemic problems fully. However, this
may bring some significant changes. They suggest that States may support a MIC based on
their specified limit. Moreover, to enhance third-party participation and error correction,
they suggest the exhaustion of local remedies. They also recommend a single-tier court

system and deeper involvement of third-parties beyond amicus curiae.

Ziadé asserts that it would be hasty and counterproductive if States give up ISDS before
experiencing the reformed framework. ™' Some of the stakeholders maintain that
incremental and specifically aimed reform can be more effective. Moreover, UNCITRAL
WGIII has specifically targeted prevention mechanisms like negotiation, conciliation and

mediation.”? These would add value to the system.

Kumm maintains that international investment dispute systems must meet constitutional
standards. He argues for a court with impartial and independent judges. Moreover, they must
be qualified for judicial appointments in the highest court. Furthermore, he thinks that
arbitration must meet constitutional conditions otherwise private players shouldn’t be

allowed to try public authorities.”?

Kaufmann-Kohler and Potesta opine that WGIII has solid working plan to make ISDS
reform more practical. This framework wouldn’t require States to renegotiate each IIA
separately. Moreover, couple of models can be applied to implement ISDS reforms to

existing I1As in one step. In this context, some propose using frameworks like the Mauritius
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Convention on Transparency in Treaty-based Investor—State Arbitration or the Organisation

for Economic Co-operation and Development’s (OECD’s) Multilateral Tax instrument. '

2.1.2 Based on the positions on reform
2.1.2.1 Status quo maintainers

Status quo maintainers usually advocates for preserving or improving the use of current
arbitration mechanism to resolve international investment disputes. They maintain that
current system provides a neutral, efficient and effective means of settling disputes between
investors and States. Moreover, it keeps balance between protecting investor rights and
respecting State sovereignty. Furthermore, they like party autonomy feature in the current
framework. There are diverse kinds of stakeholders who continue the position as status quo
maintainers such as multinational corporations, legal professionals and certain
governments.’*® Additionally, the term “incrementalists”, coined by Roberts,”*® can be used

to describe this group of stakeholders.

Scholars contend that incremental reforms to the current system can address many issues
including third-party funding disclosure, regulation of double-hatting and speeding up
tribunal formation.”’ Questioning the basis of drastic reforms of 1ISDS,"*8 Japan supports
incremental reforms. Moreover, the United States also supports this reform to a certain
degree.”®® This group of stakeholders consider criticisms of the system as perception rather
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than reality.”?° Morevoer, they assert that MIC proposal is not reflective of reality and they
view the proposal as an attempt to discredit arbitration.”?* Furthermore, they favor moderate
adjustments rather than sweeping reforms. They also propose exhaustive treaty language to

resolve inconsistencies in awards.”?2

The ICSID and other arbitral institutions often support both incremental and systemic
reforms. They want to continue to function as the principal institution hosting investment
related disputes. Thus, ICSID has undertaken its own reform initiative. Moreover, it remains

open to work with systemic reformers to host future investment courts.’?

Although some incrementalists prefer arbitration over a permanent court, they may change
their stance if systemic reform becomes apparent.’>* Otherwise, incrementalists may weaken
the existing ISDS system by resisting systemic reform in the face of widespread discontent.
This could lead States to abandon the system completely.

Although the outcome of UNCITRAL reforms is uncertain, gradual reforms tend to favor
resourceful States who has resources for long-term engagement and can influence long-term

processes.’? That means, developing States would be in a disadvantageous position.

2.1.2.2 Major reform backers

Major reform backers are stakeholders who support fundamental and comprehensive
changes to the ISDS system. These reformers push for the establishment of a Multilateral
Investment Court (MIC) and State-led appointment and accountability mechanisms for
arbitrators etc. The goal is to ensure that investment law serves broader public interests, not

just investor protection. Moreover, they argue that incremental reforms are insufficient to
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address the underlying flaws of the current system. Additionally, the term “systemic

reformers”, coined by Roberts,’?® can be used to describe this group of stakeholders.

Recognizing complexity of the ISDS system, The UNCITRAL members engaged to
redesign the system knowing the limits of their control over it or the ability to predict the
full impact of reforms.”?” Systemic reformers view their approach as a balanced solution.
However, it may appear excessive to some and inadequate to others.’?® Scholars opine that
solutions have to be searched from both ends, for instance, States can address specific norms
in treaties and systemic 1ISDS reforms can enhance consistency.’?® Moreover, Schill argues
that reform proposals need to be grounded in accepted normative framework. "°
Additionally, systemic reform is resource-intensive. Nevertheless, this reform is crucial for

coherent 1A reform.”!

The European Union, Canada and Mauritius are key proponents of systemic ISDS reform.
They propose a multilateral investment court (MIC) with an appellate mechanism to replace
ad hoc arbitration. The EU maintains that investment disputes concern public law matters
and require permanent bodies. Moreover, they have emphasized this as the viable solution.’?
The EU believes this court system will enhance consistency, predictability and
accountability in investment dispute resolution.”® The EU has integrated the MIC model

into agreements like CETA™* and the EU-Vietnam FTA®. Regardless of the non-existence
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of consensus on systemic reform, there proposals entertain center-stage of the UNCITRAL

WGIII reform initiative.”3®

Several other States expressed their position regarding reform. For instance, Argentia called
for systemic and multilateral reform, China voiced for comprehensive reform, Kenya called
for complete reform, Algeria advocated in-depth reform, and Morocco also supported

multilateral reform.”3’

China’s stance on ISDS reform appeared uncertain for a period of time.”*® However, recently
it became clear that China supports ISDS but acknowledges its flaws. Moreover, it proposes
various reforms including appellate mechanism, code of conduct for arbitrators.”*°® However,
its stance diverges from the EU. It reflected in the 2020 EU-China Comprehensive
Agreement on Investment (CAI) that lacks ISDS provisions.”® Furthermore, China has
shown interest in the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP). This is an indication of its preference for incremental ISDS changes.’*
However, the submission of China’s submission to UNCITRAL WGIII indicates that it does
not firmly align with either the incremental or systemic reform camps.’#> Moreover, unlike
India and Brazil, China seems to be open towards possible outcomes from reform

initiatives.”*3
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Although some States haven’t supported any type of reforms, they remain critical of
incrementalist positions. Moreover, they align more with systemic reformers. Australia, for

instance, stressed that maintaining public trust in 1ISDS is vital.”**

Stakeholders who supports MIC think that it could decrease tribunal costs and improve
consistency through procedural efficiencies and fewer adjudicators. However, without
strong case management, proceedings could become longer. "> Critics argue that
inconsistent rulings may still continue owing to the complexity of international investment
law and the huge number of treaties.”*® Moreover, the issue of diversification could be

addressed through this mechanism.’#

To solve the complexity of jurisdictional issue, opt-in mechanism would allow existing
treaties to be covered by a single international instrument. It takes effect only when both
parties to a treaty have ratified it. This approach is already used in international law for the
Multilateral Convention on Tax Treaty Measures’*® and the Mauritius Convention on

Transparency.’®

2.1.2.3 Anti-status quo maintainers

Anti-status quo maintainers are stakeholders who advocate for radical overhaul of the current
ISDS system. They reject incremental or systemic reforms. They view the existing
frameworks as fundamentally flawed and propose replacing them with completely different

mechanisms. This approach includes options like State-to-State dispute resolution or
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domestic courts. Additionally, the term “paradigmatic reformers”, coined by Roberts, " can

be used to describe this group of stakeholders.

These stakeholders are not bound by status quo bias nor they need consensus of the
stakeholders to pursue their desired options. Thus, they push for greater degree of change.”!
South Africa’™? and various NGOs argue that both procedural and substantive flaws of the
ISDS require complete reform. " This approach rejects ISDS and proposes other
mechanisms. However, according to scholars, this approach also has merits and demerits.
For instance, domestic courts option may reduce geographic diversity. Moreover,
inconsistency of decisions and lack of expertise of adjudicators in domestic courts might be

increased. However, this approach could solve problems like party bias.”*

The stakeholders who support replacement of 1ISDS with domestic courts, they want to
ensure that foreign and domestic investors receive equal treatment. ™ Proponents of
domestic or State-to-State adjudication argue that these systems offer more transparency,
accountability and sovereignty. Moreover, these systems are better to address public interest

issues like human rights and environmental protection.

Some of the anti-status quo maintainers also advocate for the termination or renegotiation of
existing I1As to enhance the effectiveness of the system.”® They aim to increase domestic
control and handle disputes in national courts. However, Schill opines that this approach
doesn’t allow comprehensive ISDS reform.”’ Furthermore, it may undermine the rule of

law by relying on domestic courts as it may lack independence and impartiality.”®

Brazil and South Africa questions the legitimacy of letting foreign investors to bring direct
international claims against States through arbitration or courts. Thus, Brazil has never

ratified investment treaties. It argues that ISDS discriminates against national investors
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whose only recourse is domestic courts.”®® Both countries perceive the current system as
beyond repair an call for complete overhaul. Moreover, Brazil emphasize that none of the
current reforms can fix the system. Furthermore, it advocates for State-to-State dispute
settlement (SSDS) to replace 1SDS. " Similarly, South Africa cautioned against
legitimization and continuation of the current system through reforms without offering

internationally consented framework. "%

South Africa legislated the Protection of Investment Act, 2015.7%2 This legislation replaced
its BITs after their termination. This legislation offers domestic resolution by domestic
courts.”®® Moreover, after the exhaustion of local remedies, the host may agree to submit the

dispute before inter-State dispute resolution.’®*

Brazil, on the other hand, has been negotiating the Agreement on Cooperation and
Facilitation of Investments (ACFIs) since 2015.7%° The core focus of this legislation is to
enhance dialogue and dispute prevention through mechanisms like Joint Committees and
Ombudspersons.’®® These agreements aim to address disputes through mediation and if these
processes fail then the governments may submit to inter-State arbitration. The goal is to
emphasize investment facilitation and to prevent disputes by improving transparency and

communication.’®”

Likewise, Ecuador, Bolivia, "% and Venezuela’®® have withdrawn from ICSID, citing

concerns over sovereignty and international dispute mechanisms.
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2.2 Evaluating the focus of reform initiatives
2.2.1 Identifying the focus of reform initiatives
2.2.1.1 The focus of the UNCITRAL Working Group (WGIII)

United Nations Commission on International Trade Law (UNCITRAL) delegated the
following broad mandate on the WGIII:

To work on the possible reform of investor-State dispute settlement. In line with
the UNCITRAL process, Working Group Il would, in discharging that
mandate, ensure that the deliberations, while benefiting from the widest
possible breadth of available expertise from all stakeholders, would be
Government-led, with high-level input from all Governments, consensus-based
and fully transparent. The Working Group would proceed to: (a) first, identify
and consider concerns regarding investor-State dispute settlement; (b) second,
consider whether reform was desirable in the light of any identified concerns;
and (c) third, if the Working Group were to conclude that reform was desirable,

develop any relevant solutions to be recommended to the Commission.’”

It can be observed that the very mandate to the WGIII limited its scope to issues related to
the 1ISDS mechanism. At the 34" Session of the WGIII, it was again reiterated that ‘the
mandate given to the working group focused on the procedural aspects of dispute settlement
rather than on the substantive provisions.’’’* Moreover, it was also mentioned that the
recommendations of WGIII would also consider relevant works from other international
organizations. Furthermore, each State would have the opportunity to select from a range of
solutions.”’? Therefore, Diamond and Duggal thinks that this reform initiative has shifted its

focus away from the substantive aspects of IIL.””® The WGIII’s preliminary focus was on
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evaluating the consistency, coherence, predictability, and accuracy of arbitral decisions.’’
Additionally, they examined the costs and duration of arbitration proceedings,’”® along with

the independence and impartiality of arbitrators.”’®

The WGIII currently preparing and receiving comments on drafts related to various
important issues. So far, there are draft proposals on procedural and cross-cutting issues,’’’
draft guidelines on prevention and mitigation of international investment disputes,’’® draft
statute of an advisory centre,’’® Draft provisions on mediation,’®® Draft code of conduct for
arbitrators in international investment dispute resolution,’® Draft code of conduct for judges
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members and related matters,’®® Appellate mechanism’®,
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A close observation to these drafts showcases that the focus of the WGIII is on procedural
aspects. Currently, with a deadline of 2026 in mind, the focus is on drafting legal text, and
securing political consensus with an urgency. The WGIII could complete anywhere from six
to twelve legal instruments intended for inclusion in a multilateral convention focused on

procedural reform.’®®

2.2.1.2 The focus of the ICSID

ICSID has initiated its rules amendment process in October 2016.7% It has invited proposals
from all member States regarding potential amendments to the rules.”®” Between 2017 and
2018, ICSID opened the floor to wide-ranging discussions about possible changes to its rules
for handling investment disputes through conciliation, arbitration, and fact-finding.”® In
August 2018, ICSID proposed major amendments to its rules in a working paper.’® The
consultation found 16 areas for amending ICSID rules, echoing concerns raised by
UNCITRAL WGIII about inconsistent awards, limited transparency, potential conflicts of
interest, and high costs and delays.’®

Proposed changes to the ICSID rules include improving drafting and language,’®* reducing
time and cost, clearer instructions for filing a case,’®? obligation to disclose third-party

funding,’®® enhancing transparency,’® new rule on security for costs,’® disqualification of
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97 expedited proceedings’®. After reviewing proposed

arbitrators, "% timing of awards,
changes submitted in January 2022, ICSID member States endorsed amended rules in March

2022 and became effective on July 1% of the same year.’®®

Upon closer scrutiny, it becomes apparent that the amendments made by ICSID focused on
procedural matters, reinforcing its role as an institution of arbitration facilities. Moreover,
these amendments didn’t deal with any substantive matters related to international

investment agreements.

2.2.1.3 The focus of the UNCTAD

UNCTAD did not initiate any reform process, however, it contributes to the ISDS reform
debate by offering comprehensive guidelines, prioritizing areas, and suggesting phases for
I1A reform. In its 2018 reform package,®® key recommendations include reviewing BITs,
promoting responsible investment, addressing procedural aspects, and safeguarding
consistency across agreements and policies. Moreover, it advocates for a transparent,
inclusive reform process to improve the multilateral support structure for ISDS. UNCTAD’s
investment reform suggestions focuses on modernizing outdated treaties. It assists States in
changing investor-friendly BITs with more balanced ones.®%! It recommends updating treaty
provisions with global standards, maintaining similar treaty standards, reinterpreting treaty
provisions where necessary.8%? It also supplies essential database of modern I1As.8%

UNCTAD’s recognizes broader critiques of IIAs, however, it addresses them incrementally

rather than through a unified approach.®* Moreover, UNCTAD aims to balance States’
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regulatory rights with safeguarding FDI.8% Although multilateral engagement remains a
possibility, UNCTAD isn’t leading any efforts for a multilateral investment agreement.
Alvarez thinks that UNCTAD promotes a liberal structure for foreign investment. Moreover,

it maintains the current framework of protecting foreign investment.8%

2.2.2 Critique of the focus of reform initiatives

There’s agreement on the need for comprehensive reform of IIL to make ISDS effective.?
Yet, issues with ISDS go beyond systemic flaws, also entrenched in substantive deficiencies
in existing 11As.8% Indonesia contends that both the substantive and procedural aspects of
[1As are interconnected and require same attention.8%® However, South Africa questions the
rationale behind granting businesses the ability to initiate legal action against
governments.?1° Singla argues that achieving effective and sustained ISDS reform needs
substantive changes to existing 11As within a multilateral framework.8!* She stresses that
problems related to ISDS derive from the language and provisions of 11As.81? Moreover,
Alvarez warns against only tackling procedural issues in investment arbitration reform. He
thinks that overlooking substantive concerns weakens not only immediate but also long-term
reform objectives. Simply improving arbitration and enforcement mechanism without
addressing fundamental legitimacy issues won’t stabilize or legitimize the legal regime.5!®

Furthermore, Shan thinks that the current legitimacy crisis provides a unique chance to

amend the international I1As comprehensively.8* A multilateral investment law framework
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would be coherent and would provide the legal clarity.® In addition, this would end

fragmented nature of current I1L.8°

In the approach of the investment arbitration, there is considerable conflict when it comes to
deal with other fields of international law.8!" This aspect is crucial for international

community. Without harmonization, this aspect cannot be properly dealt with.!8

Previous efforts to create a multilateral investment treaty were not fruitful.8'® Despite
shifting attitudes backing a unified approach, reaching consensus at the multilateral level
remains uncertain.8?° Singla sees incremental routes to multilateral consensus,®? while

Sauvant highlights challenges due to opposing views on multilateral framework.8??

2.3 Understanding the nature of reform under WGIII

UNCITRAL became the prominent venue for comprehensive ISDS reform discussions. In
April 2019, WGIII recognized the need for reform.823 Nevertheless, States remained divided
on how to address different critiques. Moreover, the WGIII categorized proposals into
structural and non-structural reforms. Structural reforms include creating new institutions
like a court or appellate mechanism and non-structural reforms involve changes to legal texts
such as code of conduct for arbitrators or regulating third-party funding etc.82* Furthermore,

the WGIII covered multiple concerns simultaneously.’%
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WGIII’s reform efforts focus on addressing common criticisms of ISDS without tackling the
larger issue of 11As.826 Its focus is on improving the system’s efficiency while preserving its
key characteristics.82” Moreover, critics argue that this approach overlooks substantive flaws
in the system by mainly focusing on procedural changes.®?® Alvarez contends that this
approach is essentially portraying it as “adjudication in rule of law States.””®?° Thus, scholars
confer that the deliberations began from a faulty promise and WGIII has limited scope of

work.83 However, some believe it could pave the way for significant reforms over time.3!

Like other multilateral negotiations, power imbalance exists in UNCITRAL WGIII
negotiations. Nonetheless, negotiators focus on attaining their objectives regardless of this
asymmetry.83? Roberts point out that in spite of the aims of the discussions and negotiations,
no single solution would prevail in the UNCITRAL WGIII. Since, States agreed on the need
for reform but differed on the approach-8%3

ISDS is inherently imbalanced. Thus, to achieve symmetry in ISDS is challenging.®3* One
of the reason of this problem is substantive asymmetry in international investment law.
However, to achieve substantive symmetry in international investment law is also difficult.
It requires redefining the system’s focus. To do that, focus need to be on regulating foreign
investment rather than simply promoting and protecting them.®% Moreover, procedural

remedies for host States needs to be incorporated.83®

UNCITRAL WGIITI’s reform approach offers flexibility because stakeholders advocate for
a diverse set of dispute resolution options and flexibility.®’ This allows States to select
reforms convenient to their unique needs and revise their decisions over time. Nonetheless,

there are differing views about UNCITRAL’s approach and where it might lead. Critics
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838 839

worry it may only reinforce existing ISDS system®*° without addressing central flaws.
Moreover, This approach may overlook crucial social, economic and environmental
challenges.®*° However, others think that approach could be transformative. Moreover, this

may lead to substantive reforms.8!

UNCITRAL WGIII’s reform processes are government-led.342 That means only government
officials are representatives of these processes and others are either observers or have
advisory roles. Nonetheless, it allows input from various stakeholders including academia
and civil society and investor organizations. This approach aims to strengthen the legitimacy

of arbitration as the primary dispute resolution method.®*3

3 Analyses of the different reform proposals and views

3.1 Multilateral Investment Court (MIC)
3.1.1 Standalone appellate mechanism

A proposed reform in the Secretariat Note suggests establishing a separate appellate body to
review decisions from current arbitral tribunals while keeping most features of the ICSID
system intact. This standing or semi-permanent body would aim to improve coherence and
consistency across investment treaties. The approach blends elements of ISDS and the MIC
by adding a standing tribunal for appeals, primarily focused on legal issues and significant
factual errors, though consistency might be less assured in first-instance rulings still made

by party-appointed arbitrators.
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One reform option proposed in the Secretariat Note is the creation of a standalone appellate
body to review appeals from current arbitral tribunal decisions, while retaining the core
features of the ICSID system. This semi-permanent appellate mechanism would promote
coherence and consistency across investment treaties. It strikes a middle ground between
ISDS and the MIC by supplementing traditional ad hoc 1ISDS with a standing tribunal for
appeals, enhancing consistency, especially in legal questions, though its impact may be

weaker on initial ISDS decisions still handled by party-appointed arbitrators.

3.1.2 First instance and appellate mechanism

The Multilateral Investment Court (MIC) is one of the most significant initiative to replace
current ISDS system.8* Kutaga asserts that this is quite new idea.3*® This would be a
permanent court dedicated to settling investment disputes. Moreover, this would be similar
to other international courts like the International Court of Justice (1CJ).84¢ Furthermore, this
court would be formed through a multilateral instrument under UNCITRAL WGIIIL In

addition, this court might be two-tier or standalone and with or without appellate mechanism.

The EU has emerged as a leading advocate for the creation of Multilateral Investment Court
(MIC).8*8 They already have the experience of negotiating such mechanism bilaterally under
agreements like the Comprehensive Economic and Trade Agreement (CETA) 24 and the
EU-Vietnam FTA.®% The EU envisions that this court would promote consistency,

transparency and fairness in resolving investment disputes.®!
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China supports forming a permanent multilateral appellate mechanism modeled after the
WTO dispute system. This position can be inferred from the inclusion of ISDS appeal
mechanism by China in its 2015 FTA with Australia.?? However, it hasn’t clarified whether
this would serve as a standalone body or act as part of a Multilateral Investment Court
(MIC).8%3

Another issue is related to jurisdiction of the MIC. It is highlighted that it should align with
that of arbitral tribunals under individual BITs. Moreover, it should encompass both ISDS
and State-to-State disputes. Only offering ISDS option could lead to same typical

situations.8*

The MIC has not gained consensus so far. There is no consensus on the scope, enforcement,
or structure of such a mechanism. 8° Many raised concerns about its practical
ramifications.®® Although the EU and member States back the proposal,®’” however, there
is limited backing from outside the EU.%%8 Considering all of the factors, therefore, it appears
that achieving consensus for the MIC might be elusive. Moreover, several stakeholders, e.g.
Russia, China, Singapore, South Korea and Vietnam, highlighted that the reform process

should avoid any bias toward the MIC.8°

The solution to jurisdiction issue can be based on Mauritius-type model.2° Under this model,
States would agree to refer disputes under their existing 11As to the MIC. This approach

emphasizes procedural rather than substantive reforms.8! Moreover, open-ended structure
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of the MIC would allow non-signatory States of the convention to file appeal. 82

Furthermore, scholars®?3

propose a model to integrate provisions into the existing treaty
regime without amending numerous lIAs. 8* This model is based on the Mauritius
Convention. 8> However, higher number of ratifications should be mandatory for the
Convention to take effect.®®® In addition, incorporating elements like confirmation of the

right to regulate should be taken into consideration.%¢’

Permanent court has its limitations and it is not panacea for all issues related to 1SDS.
Moreover, it may engender problems of its own.%%® Critics raised several issues in relation
to appellate mechanism and ISDS. They directed skepticism regarding appellate
mechanism’s success in curbing inconsistency and incoherence. Because, investment
protection standards vary across I1As and domestic laws. These variances could still lead to
differing views, even with an appellate body.2° Moreover, some stakeholders directed
skepticism regarding appellate mechanism’s success in curbing costs and longer
proceedings. However, other stakeholders believe that by enhancing predictability, it would
reduce costs over time.8’° Russia strongly opposed the MIC. It highlighted the following

concerns:

(1) Uniformity of judicial practice would not be guaranteed, (2) increasing
fragmentation of the existing investment protection regime, (3) The diversity of

decision makers would not be ensured, (4) Costs would continue to be high, (5) The

82 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Possible
reform of investor-State dispute settlement (ISDS): Standing multilateral mechanism: Selection and
appointment of ISDS tribunal members and related matters,” Forty-second session, 14-18 February, 2022, UN
Doc. A/CN.9/WG.I11/WP.213, para. 30.

83 Potesta, and Gabrielle Kaufmann-Kohler, “Can the Mauritius Convention,” 43.

84 Potesta, and Gabrielle Kaufmann-Kohler, “Can the Mauritius Convention,” 68.

85 Bungenberg, Marc, and August Reinisch. From bilateral arbitral tribunals and investment courts to a
multilateral investment court: options regarding the institutionalization of investor-state dispute settlement
(Springer Nature, 2020), 202.

86 Kulaga, “A Brave, New, International,” 126.

87 United Nations Trade and Development (UNCTAD), “World Investment Report 2017: Investment and the
Digital Economy,” (2017): 118, 141-42. https://unctad.org/system/files/official-document/wir2017_en.pdf.
88 Kulaga, “A Brave, New, International,” 139.

89 Arato et al., “Parsing and managing inconsistency,” 338.

870 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Report of
Working Group Il (Investor-State Dispute Settlement Reform) on the work of its resumed thirty-eighth
session,” Resumed thirty-eighth session, 20-24 January, 2020, UN Doc. A/CN.9/1004/Add.1, para. 23.

122



caseload of the system would determine the duration of the proceedings and (6) The
budget and allocation of the costs of the MIC.8"*

There are other drawbacks associated with appellate mechanism. According to some
scholars, designing balanced and effective appellate system will be challenging work.87
Moreover, such a mechanism might not be able to produce expected outcomes if it lack solid
foundation in public international law and ensure safeguard for State regulation.
Furthermore, over-emphasis on consistency may lead to incorrect decisions.8”® However,

stakeholders maintained that they prioritize avoiding consistently incorrect decisions.®”*

There are couple of uncertainties surrounding the establishment of MIC. Firstly, whether it
is truly beneficial or should UNCITRAL concentrate on refining existing procedural tools.

Secondly, there is uncertainty related to striking an agreement on MIC.8%

Scholars contend that stripping ability of the parties to choose arbitrators would be a major
setback. This may lead to less expertise in complex and industry-specific cases. Moreover,
party autonomy of the current system helps balance interests between investors and States.®”®
According to Giorgetti, view the power to select their arbitrators as a primary advantage of
ISDS.87
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Raising several concerns, some States criticized the MIC proposal. They asserted that
potential politicization of judge appointments might take place under this mechanism.’
Moreover, lack of geographical and overall diversity might take place. Furthermore, cost
distribution issue might arise. In addition, they also warned that it could exacerbate

fragmentation in international investment law.8"

There are strong reasons for establishing MIC because of the weaknesses in the current ISDS
system. Certainly, such mechanism would significantly affect ISDS mechanism and its
parties. Importantly, this is not merely a pro-State reform. This mechanism can still
safeguard individual rights. Kulaga contends that the proposed appellate mechanism is
useful for all parties.®° However, whether procedural changes alone can bring greater

coherence to rulings remains an open question.

This reform may offer predictability by decreasing inconsistency. Moreover, it would subject
democratic oversight of lawmaking activities by 1SDS bodies. Furthermore, adjudicators of
the MIC would be appointed by a democratic process. This can be modeled after other
international courts.® WTO’s dispute settlement could be a useful model for this reform
which is more cost-effective than current ISDS system.®82 Besides, such a system is more

883 reduced

cost-effective compared to ad-hoc arbitration because of faster proceedings,
selection costs and reduction in experimentative legal arguments due to predictable legal
decisions.®®* Likewise, Giorgetti contends that standing body would provide solution to

impartiality issue of the current ad hoc system.®® In addition, this system may permit third
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parties to intervene by allowing joinder.%8 This would be an important step to reduce

repetitive claims and setting clear jurisprudence.

3.2 Appointment of arbitrators
3.2.1 Selective representation and number of tribunal members
3.2.1.1 Number of tribunal members and adjustments

The WGIII has expressed a preference for selective representation on the international
investment tribunal, instead of having a full representation. This is because a high number
of members could be expensive and complex to manage. The approach they suggest is to
have a broad geographical representation and a balance of genders, levels of development,
and legal systems. The agreement establishing the tribunal should be flexible enough to
adjust the number of tribunal members as the number of participating States and caseload
changes over time. To ensure balanced representation over time, draft provision 8 will

address the necessary considerations. Draft provision 4 reads as follows:

“1. The Tribunal shall be composed of a body of [--] independent members
in [full][part] time office, [elected regardless of their nationality][nationals

of Parties to this Agreement, elected] [...]

2. Option 1: The number of members of the Tribunal may be amended by a

[two-thirds] majority of the representatives in the Committee of the Parties[.]

Variant 1:[, based on the case load of the Tribunal as follows: (to be

completed)]

Variant 2: [, based on the increase or decrease of the Parties to this

Agreement, as follows: (to be completed)]

Variant 3: [, based on the evolution of case load and of the Parties to this

Agreement, as follows: (to be completed)
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Option 2: The Presidency of the Committee of the Parties, [...] may propose
an increase in the number of members of the Tribunal indicated in paragraph
1, [...] The number of members of the Tribunal may then be amended by a
[two-thirds] majority of the representatives in the Committee of the Parties.

3. No two members of the Tribunal shall be nationals of the same State
[.17%7

The question of whether tribunal members should work full-time or part-time
depends on the number of members and the tribunal’s workload. If there are many members
to increase diversity, part-time employment may be considered, which could require rules

prohibiting parallel activities.

Paragraph 2 addresses the matter of adjusting the number of tribunal members over
time. The Working Group recommends determining the number of members based on a
projected caseload, and then making changes as the number of States parties changes. If
there is a two-tier mechanism, it is anticipated that fewer cases will be heard in the second
tier, and thus fewer tribunal members may be required there than in the first tier. Paragraph
2 presents two alternatives for modifying the number of tribunal members. The first option
entails having fewer members that correspond to the projected caseload, with the possibility
of adjusting the number as needed. The second option involves having a greater number of

members, including some who may work part-time, in order to promote greater diversity.8

In paragraph 3, it is suggested that the Working Group should deliberate on whether
nationality should be a factor in determining the makeup of the tribunal. Additionally, the
possibility of implementing a provision that would prohibit two tribunal members from
sharing the same nationality is suggested. This provision is reminiscent of some court
statutes that permit the selection of judges without regard to nationality but prohibit two
judges from the same State from serving simultaneously. If the composition of the tribunal

were to be influenced by nationality, it could be guaranteed that each member State has the
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on standing multilateral mechanism: the selection and appointment of ISDS tribunal members and related
matters,”  Accessed November 10, 2024, https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/en/standing_multilateral_mechanism_-
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chance to have one of its own nationals appointed to the tribunal by instituting a system of

rotation among the member States.®3°

According to the European Union and its Member States, the impartiality and
independence of tribunal members can only be ensured through full-time employment 8%
Canada also supports appointment on a full-time basis.2* However, according to the EU,
they may allow part-time employment as a transitional measure initially. The adjudicators’
nationality is not a determining factor; instead, their competence and independence should
be the primary consideration, following the ICJ Statute’s Article 2. The qualifications
required for the highest judicial positions in their respective countries and expertise in
international law should both be considered when selecting potential adjudicators,
expanding the pool and enhancing diversity.®%? On the other hand, Colombia suggested that
the parties without a representative judge in the Tribunal may be able to appoint an ad hoc
judge in cases where they are involved in order to ensure that all parties’ legal systems are
comprehended. However, the EU do not support appointing ad hoc judges.® The author is
of the view that tribunal members should be primarily full-time employed based on

geographical diversity.

The European Union and its Member States recommend selecting option 2 due to its
clear procedural framework, and variant 3 of option 1 regarding its substance. As a result,

they propose the following provision:
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“2. The Presidency of the Committee of the Parties, acting on behalf of the
Tribunal, may propose an amendment in the number of members of the
Tribunal indicated in paragraph 1 based on the evolution of case load and of
the Parties to this Agreement, giving the reasons why this is considered
necessary and appropriate. The Secretariat shall promptly circulate any such
proposal to all Parties. The number of members of the Tribunal may then be
amended by a [two-thirds] majority of the representatives in the Committee
of the Parties.”8%

The European Union and its Member States have concerns that the provision outlined
in paragraph 3 of the draft provision may be inflexible if there is a need to adjust the number
of adjudicators, such as due to an increase in caseload or the need for additional

adjudicators.8%

3.2.1.2 Ad hoc tribunal members

Draft provision 5 addresses the need to propose options for the participation of ad hoc
tribunal members with some flexibility in forming chambers for specific cases with parties’
consent. This flexibility is present in the statutes of international courts, for instance, the
International Court of Justice. Different methods for appointing ad hoc tribunal members are
also suggested, including direct appointment by parties or selection from a defined roster.8%

The draft provision 5 reads as follows:

“1. The parties to a dispute may choose a person to sit as Tribunal member,
[...] composed of three or more members as the Tribunal may determine, for
dealing with particular categories of cases in accordance with article (--); for

example, (to be completed).
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2. Such person shall be chosen preferably from among those persons who

have been nominated as candidates as provided in article 6.8

It is important to note that the WGIII needs to consider whether to retain paragraph
2 and should note that the ad hoc judge system may have disadvantages in the inter-State
context, and it may not be suitable for the investor-State context. Draft provision 5 brings up
the matter of nationality, and it is important to note that in some court statutes, a State
involved in a case can appoint an ad hoc judge, even if they do not have a judge of their own
nationality on the tribunal. An ad hoc judge can be chosen from any country, and they are

usually not a national of the State that appoints them.8%

The Working Group could explore the possibility of involving a less senior person
in the ISDS tribunal or as an observer to promote competence and inclusivity over time.
However, as this role is not currently provided for in existing mechanisms, it would need to

be created specifically for this purpose.

The European Union and its Member States hold reservations about the appointment
of ad hoc judges and are considering alternative options to ensure that adjudicators have a
comprehensive understanding of respondents’ legal systems. These alternatives include
appointing experts and translators, as well as gathering evidence on domestic law’s
interpretation. In addition, legal counsel representing the case could provide further
assurance in this regard. Moreover, enabling only the host State to appoint an ad hoc
adjudicator may raise concerns about due process. This may prompt the investor to also
request the appointment of an ad hoc adjudicator, resulting in the presence of two ad hoc
adjudicators alongside the permanent body. This would be counterproductive and could
compromise the permanent body’s efforts to establish consistency, predictability, and

legitimacy. Ad hoc adjudicators are more prone to ethical issues than permanently appointed
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adjudicators.®®® However, Colombia suggested appointment of ad hoc judges to ensure that

the laws and legal system are understood.°®

3.2.2 Nomination, selection and appointment of candidates
3.2.2.1 Nomination of candidates

The Working Group has emphasized that the appointment methods of tribunal members in
ISDS should prioritize fairness, quality, transparency, neutrality, accountability, and high
ethical standards. The diversity in gender, geographic, linguistic, and legal systems is
essential in the ISDS system, as it can ensure a more balanced decision-making process and
enhance the quality of justice. The Working Group has highlighted that lack of diversity can
threaten the legitimacy of the ISDS regime.

To prioritize expertise and integrity over political considerations in ISDS tribunal member
appointments, the Working Group recommended a multi-layered, transparent, and
stakeholder-inclusive selection process. They suggested that selection panels and
consultative committees should conduct candidate screenings before the appointment is

made by the States Parties to the agreement establishing the tribunal.

The Working Group should take note that draft provisions 6 to 8 propose the common
method of selecting tribunal members by an intergovernmental body from a list of nominated
candidates. The group should explore if draft provision 8, which proposes seat allocation to
geographically defined groups of States, can create a selective representation tribunal that
ensures fair regional and legal system representation. This approach may be an effective

means of achieving representation in the tribunal.

To avoid the selection process from becoming blocked, it is preferred to conduct elections

through voting rather than consensus. States can cast their vote for multiple candidates to
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ensure diversity and balance. Generally, a qualified majority rule is applied to ensure that
the appointed tribunal members are acceptable to most States. If no qualified majority is
reached, less demanding majorities are often provided to avoid a deadlock in the election.
Some courts use a system where tribunal members are chosen by treaty parties or a collective
body of States, even if the membership is greater than the group of States that accept the

court’s jurisdiction.®®* The draft provision 6 reads as follows:
“Option 1:

1. Nomination of candidates for election to the Tribunal may be made by any
Party to the Agreement establishing the Tribunal. [...] The Tribunal members

shall be elected from the list of persons thus nominated.

2. Before making these nominations, each Party shall encourage the
participation of, and is recommended to consult [...] in the process of

selection of nominees.
Option 2:

Any person who possesses the qualifications required under article 4,
paragraph 1 may apply to the selection process following an open call for
candidacies to be issued in accordance with a decision of the Committee of

the Parties.”%%2

Option 1 for choosing tribunal members involves the Parties nominating individuals, like in
some courts. However, this approach has been criticized for its uneven national processes,
lack of transparency in selecting candidates, and political influence in nominations. The
WGIII thinks that this option might ensure gender balance in the makeup of the tribunal.
Under this option each party would be asked to propose submit two nominations. Option 2
proposes to remove the nomination process from the parties. Instead, it suggests self-

nomination by any eligible individual after an open call. However, it is necessary to have a

%01 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Initial draft
on standing multilateral mechanism: the selection and appointment of ISDS tribunal members and related
matters.”
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on standing multilateral mechanism: the selection and appointment of ISDS tribunal members and related
matters,” 9.
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separate body for screening and filtering candidates to ensure fairness of the selection

process. %%

The European Union and its Member States oppose the selection of tribunal members by
States that do not accept the tribunal’s jurisdiction. Such a scenario could cause issues if
those States were allowed to influence the tribunal’s operations.®** Canada is also has similar
views.?® The author is of the view that all States should be given power to participate in all
of the matters as the system will likely influence all and the stakeholders will ensure that
their positions are counted through the process.

The European Union and its Member States advocate for a robust nomination and
appointment system that prioritizes qualified and independent candidates and ensures
diversity in geography and gender. Their proposal involves a combination of open calls for
direct applications and a transparent nomination process that involves stakeholders. This
approach combines the first two options of draft provision 6. Direct application appointments
would prevent political nominations. To ensure gender balance in the tribunal’s composition,

the EU suggests each party should nominate more than just one or two candidates.%

3.2.2.2 Selection process

The guidelines for the use of selection panels or committees in the appointment process is
provided in the draft provision 7. The provision outlines the establishment and function of a

selection panel based on a submission received.®"’ It is noteworthy that some international
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courts have utilized screening committees, consultative appointment committees, and

appointment committees.®® The draft provision 7 reads as follows:
“Draft provision 7 - Selection Panel
a. Mandate

A selection panel (hereinafter referred to as “Panel”) is hereby established.
Its function is to give an opinion on whether the candidates meet the

eligibility criteria stipulated in this Agreement...
b. Composition

1. The Panel shall comprise [five] persons chosen from among former
members of the Tribunal, current or former members of international or
national supreme courts and lawyers or academics of high standing and
recognised competence. [...] The composition of the Panel shall reflect in a
balanced manner the geographical diversity, gender and [the different legal

systems of the Parties] [the regional groups referred to in article 8].

2. The members of the Panel shall be appointed by the Committee of the
Parties by [qualified][simple] majority from applications [submitted by a

Party][received through the open call referred to in paragraph 3].

3. Vacancies for members of the Panel shall be advertised through an open

call for applications published by the Tribunal.

4. Applicants shall disclose any circumstances that could give rise to a

conflict of interest...

5. Members of the Panel shall not participate as candidates in any selection
procedure to become members of the Tribunal during their membership of
the panel and for a period of three years thereafter.

%8 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Report of
Working Group Il (Investor-State Dispute Settlement Reform) on the work of its resumed thirty-eighth
session,” Resumed thirty-eighth session, 20-24 January, 2020, UN Doc. A/CN.9/1004/Add.1, para. 118. United
Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Initial draft on standing
multilateral mechanism: the selection and appointment of ISDS tribunal members and related matters.”
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6. The composition of the Panel shall be made public by the Tribunal.

f. Tasks

1. The Panel shall act at the request of the secretariat, once candidates have
been nominated by the Parties pursuant to article 6, paragraph 1 or have

applied pursuant to article 6, paragraph 2.

2. The Panel shall: (i) review the nominations or applications received [...]
(i) verify that the candidates meet the requirements for appointment as
members of the Tribunal; [...] and, on that basis, establish a list of candidates

meeting the requirements.
3. The Panel shall complete its work in a timely fashion.

4. The chair of the Panel may present the opinion of the Panel to the

Committee of the Parties.
5. The list of candidates meeting the requirements shall be made public.
6. The Panel shall publish regular reports of its activities.”%°

Screening committees evaluate potential tribunal members before their selection to confirm
their qualifications, expertise, and eligibility. They are responsible for eliminating
candidates who do not meet the requirements, resulting in the appointment of more qualified
and independent tribunal members, even if the States are responsible for appointing them.

Generally, screening committees do not consult with non-State entities.®1°

The European Union and its member States strongly advocate for a screening process to
select qualified and independent adjudicators to prevent the politicization of State

nominations. The selection panel should consist of independent individuals, including

%9 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Initial draft
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former tribunal judges, current or former members of supreme courts, and highly competent
lawyers or academics who can apply directly through an open call. The panel’s independence
should be ensured by an external entity, like the President of the International Court of
Justice, who confirms that the members meet necessary requirements. The committee of the
parties must guarantee geographical diversity, gender balance, and different legal systems
when appointing members to the selection panel. The panel’s appointment should be by a
qualified majority to prevent politicization but should remain independent from the
committee. The panel must screen all candidacies to ensure only vetted and approved
adjudicators are appointed. The author is of the view that chairman of the committee of
parties should oversee the activities of the panel and handing responsibility to other

international body will complicate the matter.%

3.2.2.3 Appointment process
The appointment process is provided in the draft provision 8, which reads as follows:
“Draft provision 8 - Appointment (election)

1. The Panel shall publish the names of the candidates who are eligible for
election [...] based on the nationality of the country which nominated them
for the election: Asia, Africa, Latin America and the Caribbean, Western

Europe and others, and Eastern Europe.

2. The Panel shall recommend [--]Jmembers to serve on the appellate level of
the Tribunal based on the extensive adjudicatory experience of such

candidates.

3. The Members of a particular regional group in the Committee of the Parties

will vote on the candidates eligible for election from their regional [...]

4. The Committee of the Parties shall only appoint members of the first

instance and appellate level Tribunal [...]

911 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Comments
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5. At every election, the Committee of the Parties shall ensure the
representation of the principal legal systems of the world, and equitable
geographical distribution as well as equal gender representation in the
Tribunal as a whole.

6. The members shall elect a President of the Tribunal by a confidential
internal voting procedure with each member having one vote. The President
shall be elected for a term of three years with the possibility of one re-

election.”1?

Paragraph 1 outlines a strategy for promoting diversity in the selection of tribunal. The
proposition is that each regional group would exclusively vote for their regional candidates
to appointment the candidates against their regional quota but not for the candidates from

other regions.*

The WGIII should clarify the election or allocation of tribunal members to the first-instance
and appellate level. If necessary, the WGIII can choose from three options: (i) establish a
common pool of nominees who are qualified for both levels and hold a single election, (ii)
conduct a separate election for the first-instance and appellate members, or (iii) have the
Committee of the Parties elect all judges without distinction, and then let the tribunal
organize itself based on the recommendation of the selection panel into first-tier and

appellate levels.

The European Union and its Member States support the goal of achieving equitable
geographical and gender representation in the tribunal. However, they suggest that the
specific details regarding this matter, such as formulas, should be determined by the
Committee of the Parties rather than included in the statute, allowing for more flexibility.
They also propose separate tracks for nomination, selection, and appointment of members
for the first instance and appellate level, with the committee deciding on appointments for
each level through separate elections. In addition, they suggest that the qualification criteria

for appellate-level adjudicators should be expanded beyond adjudicatory experience to

%12 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Initial draft
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include seniority in other relevant areas.®'* Finally, they recommend some clarifications to
the draft text:

“The Panel shall publish the list of candidates established pursuant to
[Article 7(F)(2)(ii1)] who are eligible for election as members of the
Tribunal by classifying them in one of the following regional groups
based on the nationality of the country which nominated them for the
election or, in case of direct applications, based on the nationality of the
candidates: Asia, Africa, Latin America and the Caribbean, Western

Europe and others, and Eastern Europe.”%°

The author is of the view that primary and only concern of the tribunal should be to ensure
geographical diversity, other type of representation should be left to the stakeholders to keep
in mind. Because, not every stakeholder is in the same developmental stage to nominate as

such.

3.2.3  Terms of office, renewal and removal
3.2.3.1 Terms of office and renewal

The Working Group should take into account that longer terms for tribunal members that are
non-renewable may prevent them from being influenced unduly. However, not having
reappointment opportunity, may result in a loss of valuable experience. This might be
mitigated by appointing for longer and staggered judicial terms. The draft provision 9(a)

discusses about terms of office and renewal. It reads as follows:

%14 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Comments
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“a. Terms of office and renewal

1. The Tribunal members shall be elected for a period of [nine years] [without
the possibility of re-election][and may be re-elected to serve a maximum of
one additional term].

2. Of the members elected at the first election, the terms of [--] members shall
expire at the end of [three] years and the terms of [--] more members shall

expire at the end of [six] years...

They will, however, continue in office to complete any disputes that were
under their consideration prior to their replacement unless they have been

removed in accordance with section (b) below.”%®

The WGIII was advised to consider the duration of resolving ISDS cases and balancing the
workload among tribunal members when deciding on appropriate term lengths. Some
proposed a term of 6 to 9 years with staggered replacements to ensure stability and
jurisprudential continuity. Other international courts have set terms from 4 to 9 years, with
one court having no term limit. A gradual turnover of new members could be achieved by

staggering appointments at three-year intervals.%’

The European Union and its Member States support the idea of appointing adjudicators for
long, non-renewable, and staggered terms of office. They favor the option of “without the
possibility of re-election” and support the current drafting of paragraphs 1 and 2 of draft
provision 9(a). Non-renewable terms of office protect adjudicators from pressure to secure
re-election, thereby enhancing their independence and impartiality. Longer terms of office
decrease worries about job security and foster independence. Finally, long and staggered
terms help establish institutional memory, expertise, and collegiality, leading to a more
consistent development of case law.%!® The author is of the view that the terms of office

should be renewable and it is up to the stakeholders to decide if the adjudicators are
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independent or not. All the members should trust the democratic nature of the selection

process.

3.2.3.2 Resignation, removal, and replacement

The draft provision 9(b) discusses about resignation, removal and replacement. It reads as

follows:
“b. Resignation, removal, and replacement

1. A member may be removed from office in case of substantial misconduct
or failure to perform his or her duties by a unanimous decision of all members
except the member under scrutiny. A member may resign from his or her
position through a letter addressed to the President of the Tribunal. The

resignation shall become effective upon acceptance by the President [...]

2. A member who has been appointed as a replacement of another member
under this article shall remain in office for a duration of [nine] years except
for members who are appointed as replacements for members elected with a
shorter period of [three] years or [six] years after the first election. Members
who are appointed as a replacement for a member with a shorter-term period

will be eligible for reelection for a full term.”%%°

Majority of international court statutes establish misconduct and inability to perform duties
as the grounds for removal of tribunal members. These provisions are intended to maintain
the independence of tribunal members by preventing States Parties from interfering with the
removal process. The suggestion was made that the president of the tribunal, with the
involvement of other members, should be responsible for making decisions regarding
removal. It was also recommended that the threshold for removal should be high. This was
discussed in paragraphs 41 and 42 of document A/CN.9/1050.%%°
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The European Union and its member States’ proposal is to add more details about the
removal process of permanent adjudicators in paragraph 1 of draft provision 9(b). The
suggestion is that other adjudicators can remove them based on a recommendation from the
President, or the Vice President if the President is the one being scrutinized. It is suggested
that a qualified majority (e.g., three-fourths) should be required instead of unanimous
agreement for the decision to remove a permanent adjudicator. This change would prevent
a single adjudicator from blocking removal in cases where it is necessary. The author is of
the view that stakeholders also should be able to recommend for removal. The requirement

might be getting signature of one-tenth of the members States.%?!

3.2.3.3 Appointing authority or dispute settlement body

The WGIII must take into account fundamental issues regarding the creation of a multilateral
investment tribunal and its governing system. The draft provisions 1 to 3 related to “standing
multilateral mechanism: selection and appointment of ISDS tribunal members and related
matters” provide a basic structure for establishing the tribunal and governance, there are
other matters that the WGIII must address in the future.®?? The draft provisions 1 to 3 read

as follows:
“Draft provision 1 — Establishment of the Tribunal

A Multilateral Investment Tribunal is hereby established [...] It shall

function on a permanent basis.
Draft provision 2 — Jurisdiction

The Tribunal shall exercise jurisdiction over any dispute arising out of an

investment [...], which the parties consent to submit to the Tribunal.

Draft provision 3 — Governance structure
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from the European Union and its Member States on: Initial draft on standing multilateral mechanism: the
selection and appointment of ISDS tribunal members and related matters.”

922 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Initial draft
on standing multilateral mechanism: the selection and appointment of ISDS tribunal members and related
matters.”

140



1. There shall be a committee of the Parties composed of representatives of

all the Parties to this Agreement establishing the Tribunal...

2. The Committee of the Parties [...] establish its own rules of procedure and
adopt or modify the rules of procedure for the first instance and the appellate

level, [the Advisory Centre], and the Secretariat.

3. The Tribunal shall determine the relevant rules for carrying out its
functions. In particular it shall lay down regulations necessary for its routine

functioning.”%%

Draft provision 1 establishes the tribunal as a permanent institution, while draft provision 2
specifies that it will exercise jurisdiction over any investment dispute between contracting
States and nationals of other contracting States, subject to consent. Future investment treaties
could contain provisions related to consenting to the jurisdiction of the multilateral
investment tribunal. The WGIII could also explore incorporating a mechanism in the
multilateral instrument on ISDS reform that would facilitate the inclusion of consent-related
provisions related to the tribunal in current investment treaties. The Committee of the Parties,
composed of representatives of all parties to the agreement, is introduced in draft provision
3 as the governing body responsible for carrying out various functions, including
establishing rules of procedure for the tribunal. The tribunal itself will develop rules for its
routine functioning. The provisions may be further clarified in future investment treaties,
and the term ‘parties’ may refer to either States or disputing parties depending on the

situation.%?*

The WGIII needs to work on the matters associated with the procedural framework of a
permanent multilateral body. Although the agreement creating the tribunal could set out
general procedural rules, the group should also consider whether detailed procedures should
be defined in secondary legislation. This secondary legislation could be developed and

amended by the Committee of the Parties and, when necessary, the tribunal itself. By
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defining procedures in secondary legislation, it will allow for future modifications and

updates to the procedural rules.®®

The European Union (EU) and its member States as active participants in UNCITRAL
Working Group 111 on Investor-State Dispute Settlement (ISDS) Reform, have been working
on developing a multilateral reform of ISDS. The EU has been advocating for the
establishment of a multilateral investment court, which would replace the existing ISDS
system with a permanent court to resolve investment disputes (European Commission 2019).
In March 2020, the EU and its member States submitted a joint paper to UNCITRAL
Working Group 11 outlining their proposal for a multilateral investment court. The paper
emphasized the need for a court system that is independent, impartial, and of high quality,
and suggested several mechanisms to enhance the accountability and transparency of the
court. The EU and its member States have argued that a multilateral investment court would
provide greater transparency, accountability, and consistency in resolving investment
disputes, and would also address some of the concerns raised by civil society groups and
trade unions regarding the potential for ISDS to undermine the ability of governments to
regulate in the public interest.%%®

The European Union and its Member States have expressed their preference for a modified
version of provision 2. They prefer covering State-to-State disputes.®?” This might be a
unique and useful innovation to the investment-related arbitration. Several countries are not
interested in an investor-State dispute settlement system. This might create an acceptable

option for them to mitigate their dispute through State-to-State dispute settlement system.

Moreover, the EU suggested avoiding the term ‘investment’ to prevent probable double

“investment test” under the relevant agreements. They maintain that the focus should be on

925 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Initial draft
on standing multilateral mechanism: the selection and appointment of ISDS tribunal members and related
matters.”

96 European Parliament,  “Multilateral ~ Investment  Court,”  (January, 2020): 6,
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/646147/EPRS _

BRI1(2020)646147_EN.pdf.

927 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Comments
from the European Union and its Member States on: Initial draft on standing multilateral mechanism: the
selection and appointment of ISDS tribunal members and related matters.”
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the element of consent to jurisdiction, regardless of the type of consent instrument used. %2

They propose the following text for provision 2:

“The Tribunal shall exercise jurisdiction over any dispute which the parties

have consented to submit to the Tribunal.”%%°

Regarding draft provision 3, The EU and its member States support the creation of a
Committee of the Parties and suggest that decisions should be made by qualified majority,
e.g. the specific nature of a decision may determine the required majority, which could be a
3/4 majority or distinct majority.%* Canada also supported the proposal for a governance
structure composed of a Committee of the Contracting Parties but suggested further guidance
on its role and relationship with the Tribunal.®3! Colombia thinks that the decision-making
process should strike a balance between requiring consensus for critical matters and allowing
for decisions to be made by a simple majority vote for less significant issues.*? The author
is of the view that requiring consensus should be avoided as it created difficulties in the
WTO system, rather two-third majority should be required for critical matters and simple
majority on others. Moreover, regarding the selection of arbitrators, simple majority should
be the decider to fasten the process.

4 Conclusion

Both within and outside the UNCITRAL WGIII, various stakeholders contributed divergent

perspectives on how to address the deep-rooted issues of current ISDS system. To work on

928 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Comments
from the European Union and its Member States on: Initial draft on standing multilateral mechanism: the
selection and appointment of ISDS tribunal members and related matters.”

929 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Comments
from the European Union and its Member States on: Initial draft on standing multilateral mechanism: the
selection and appointment of ISDS tribunal members and related matters,” 4.

930 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Comments
from the European Union and its Member States on: Initial draft on standing multilateral mechanism: the
selection and appointment of ISDS tribunal members and related matters.”

931 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Possible
Reform of Investor-State Dispute Settlement (ISDS): Initial draft on Standing multilateral mechanism:
Selection and appointment of ISDS tribunal members and related matters - Submission of the Government of
Canada.”

932 United Nations Commission on International Trade Law (UNCITRAL) Working Group III, “Possible
reform of investor-State dispute settlement (ISDS): Colombia’s Comments on the Draft Provisions on a
Standing Multilateral Mechanism: Selection and Appointment of ISDS Tribunal Members and Related
Matters.”
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these perspectives, WGIII based its reforms on some approaches. On the one hand, Sate-
driven approach taken by UNCITRAL has arranged a pluralistic reform process. On the
other hand, flexible approach allowed States to select from a menu of options that best suit
their individual policy objectives. These approaches, to some extent, promotes flexibility
and reflects the diversity of State interests. However, it is going to institutionalize the current
system by concentrating largely on reforming procedural issues. Therefore, it would sideline
those States who emphasizes on reforming substantive issues. This is became a point of great
divide between stakeholders. Thus, the path forward for ISDS reform must work on both
procedural and substantive issues that continue to undermine the legitimacy of the system.
Nonetheless, UNCITRAL WGIII’s reforms, if put into practice, may provide significant
changes compared to the current ISDS system. However, even these changes going to have
drawbacks and would face criticisms.

Ultimately, the future of ISDS reform will be shaped by two, if not more, competing
positions. One focused on pragmatic but major reforms to enhance efficiency and maintain
the status quo to some extent. Another calling for paradigm-shifting reforms that addresses
substantive issues and moving out of the current ISDS mechanism. Observation of the author
reveals that this difference will sustain long period of time, even after the UNCITRAL

WGIII’s successful reforms.

The creation of appellate mechanisms or multilateral courts might resolve issues of
coherence and consistency to some extent. However, these mechanisms might continue

inherent power imbalances that have long been criticized.

The UNCITRAL’s draft on the appointment of adjudicators incorporated some significant
improvements. However, still it needs to be worked on, especially regarding appointment
authority, representation and diversity issues.
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Chapter VI: Concluding remarks

Regardless of numerous problems associated with the ISDS mechanism, so many States have
been incorporating this mechanism into their BITs, FTAs etc. It appears that this would stay
in the international arena as the principal mode of dispute settlement. Moreover, many States
would continue to use ISDS mechanism and some of them may opt for multilateral
investment dispute settlement mechanisms developed by the UNCITRAL WGIII when it
comes to existence. There are many problems which are involved in the international
investment dispute settlement in general and investor-State dispute settlement in particular.
The author explore these issues to understand the nature and extent of such problems so that

the quality of reform proposals can be evaluated and recommended.

Firstly, the thesis examines the historical evolution of international investment law. It
evaluates this through the lens of the Third World Approaches to International Law
(TWAIL). It seeks to understand the origins of its current challenges. Moreover, it attempts
to extract valuable insights for its future. In doing so, the analysis of the thesis offers answers

to the following research questions:

What insights can be drawn from the evolution of international investment law? Are

there historical roots underlying the current challenges in the system?

The thesis offers some important insights after evaluating the evolution of international
investment law. It demonstrates that there is consistent emphasis to protect the rights and
interests of foreign investors. In such a way that this can be characterized as investor-centric
approach. This approach is evident in different historical periods, from the early FCN treaties
to the modern BITs. Although many treaty provisions evolved or added over time, the
underlying approach and objective has remained same. Thus, BITs did not embody a radical

departure from the past but rather a continuation.

Moreover, the thesis founds that there is substantial power imbalance between capital-
exporting and capital-importing States. This influenced the development of international
investment law in a significant way. Often at the expense of developing countries and
through military intervention and diplomatic pressure, powerful States received favorable
treaty terms and enforced their investors’ claim during the pre-BIT era. This historical legacy
of power imbalance continues to exist to some extent that engenders unfavorable outcomes

for capital-importing States.
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Furthermore, the thesis also highlights differing positions and causes of resistance of capital-
importing States. Particularly, Latin American States expressed their position in the form of
the Calvo doctrine. This position challenged international minimum standard of treatment
championed by European capital-exporting States and the United States. Moreover, they
passed various resolutions by the UN General Assembly. For instance, the 1962 Resolution
on Permanent Sovereignty over Natural Resources and the 1974 Charter of Economic Rights
and Duties of States etc. This positions and efforts highlighted their willingness to maintain
greater regulatory control over foreign investments. Although their efforts can labeled as
unsuccessful to alter the fundamental nature of the system, however, brought qualitative
change over time. Nonetheless, these contentions showcase the persistent tension between

the interests of investors and host States.

The thesis attempts to uncover historical roots of the current challenges in the system. It
finds the persistent influence of international investment law’s imperial roots. The analyses
reveal a continuity of certain themes and power dynamics. It maintains that these factors
influenced the field. Moreover, it highlights that this legacy poses challenges for developing

countries even in the contemporary era.

Moreover, in search of historical roots, the thesis looks for the evolution of some concepts
such as the international minimum standard of treatment and State responsibility for rebels.
It maintains that these principles also have been influenced by the interests of powerful
States. This examination highlights inherent ambiguities of these concepts. Besides, it points
out disagreements over their interpretation and application.

Furthermore, the thesis highlights that certain historical tensions persists still today. For
instance, the debate regarding appropriate compensation for expropriation. That means there
IS no consensus on these issues. This issue has contributed to the ongoing instability and

uncertainty.

Based on these observations and findings, therefore, the author argues that current problems
and challenges of international investment law are deep-rooted in its evolution. The author
further argues that to address these issues effectively historical legacy of the system must be
deal with properly. Moreover, to develop informed solutions comprehensive understanding
of historical roots of the problems is essential for policymakers and scholars. Furthermore,

reforms should resolve power imbalances. In addition, voices and interests of developing
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countries should be meaningfully incorporated to build a just and balanced global economic

order.

Secondly, The thesis analyzes Investor-State Dispute Settlement (ISDS) system, which is
the prevalent system of international investment dispute resolution. The thesis focuses on
significant issues that have been raised by scholars and stakeholders. For example, concerns
related to the arbitrators and the appointment of arbitrators, interpretation, chilling effect on
the regulation of the State and lack of appeal mechanism are discussed in the thesis. In doing

so, the thesis attempts to answer the following questions:

What conclusions can be derived from evaluating the dispute settlement systems in
international investment law? Are there reasons for reforming the current investor-

state dispute settlement (ISDS) or shifting to a different system?

The thesis scrutinizes the concerns regarding arbitrators and appointment of arbitrators. The
examination reveals deeply rooted concerns about the presiding arbitrators. The thesis points
out that there is lack of diversity among arbitrators and majority of the arbitrators belong to
the Western countries. It highlights that there is limited pool of arbitrators who are appointed
repeatedly. Moreover, there is lack of expertise in specific fields, for instance, in human
rights and environmental law. Furthermore, there is double-hatting problem where one
individual can serve as arbitrators and legal counsel in separate disputes. Considering all of
these factors, the author is of the view that issues related to the arbitrators and their
appointments are deeply problematic. It raises concerns not only about diversity and
representation but also potential biases and conflict of interest. Moreover, it raises concerns

about giving equal consideration to the perspectives and interests of developing countries.

The thesis dissects concerns regarding interpretation. It finds persistent problem of
inconsistent interpretation when it comes to the application of investment treaty standards.
Because of ad hoc arbitration mechanism there is no requirement of following precedents.
Moreover, ad hoc nature of the tribunals make them disconnected with each other.
Furthermore, fragmented nature of the treaties and broadly defined treaty standards make it
quite inevitable that there would be some inconsistency regardless of types of tribunals or
any other factors. Considering all of these issues, the author is of the view that multiple
systemic factors engender inconsistencies and which in turn leads to unpredictability.
Therefore, the system becomes complicated for both parties to the dispute and generates

other side effects like increasing more cases, costs for parties and perception of unfairness
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etc. Although some scholars and stakeholders want to maintain the status quo maintaining
flexibility regarding interpretation, however, the author opposes this position as the problem

Is too big to ignore.

The thesis analyzes concerns related to limited policy space and chilling effect on State
regulation. Supporting the studies and claims of chilling effect of ISDS, the thesis contends
that potential costly arbitration case can affect States decision-making and delay
implementation of regulations. These regulations include environmental protection, public
health and human rights. Therefore, the author argues that although there is debate about
extent of chilling effect, however, there are persuasive evidence including case studies and
empirical research. This factor underscores that this is not merely a claim or perception.
Consequently, there is question of balancing rights of investors and protecting regulatory

space for States.

The thesis then addresses the issue of lack of appellate mechanism. It stresses that this is a
fundamental shortcoming of the current system. This mainly because of ad hoc nature of the
tribunals. Moreover, it is a barrier for correcting errors in law and ensuring that there is
consistency in decisions. Although there is annulment mechanism available in the current,
however, it has limited scope because of narrow focus on procedural irregularities.
Therefore, the author argues for an appellate mechanism. It not only would have positive
effect to engender consistency and predictability but also would enhance fairness and

legitimacy.

Based on these analyses, the author emphasizes that current ISDS system need to be
reformed. The concerns are too many and sometimes deeply-rooted problems are involved.
Therefore, these necessitate a complete reconsideration of the ISDS system and examination
of possible alternatives. Inaction from the stakeholders would further undermine the

system’s acceptance and may fall out as a result.

Thirdly, the thesis evaluates the World Trade Organization (WTQ) dispute settlement system
to find pertinent lessons for the current ISDS reforms. In doing so, it attempts to answer the

following question:

What lessons can the World Trade Organization (WTO) dispute settlement system
offer for the ongoing reform of the ISDS?
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The thesis examines the WTO dispute settlement system to extract lessons for multilateral
investment dispute settlement mechanism. It acknowledges the benefits of taking lessons
from experiences of the WTO. However, it suggests incorporating from the WTQO’s strengths

and caution against adopting its weaknesses.

The thesis argues for a two-tier system with permanent bodies for both the first instance and
appellate levels instead of ad hoc panels for first instance and standing body for appellate
level. This mechanism would be more beneficial in the context of international investment
law as its disputes involve complex public international law and constitutional law issues.
Moreover, its disputes potentially involve reward of a large sum of monetary remedy against
the host States instead of compliance requirements by the WTO dispute settlement.

The thesis suggests incorporating two-thirds majority vote for both instances instead of the
WTO’s consensus-based selection for the appellate body. The author argues that consensus-
based voting method may lead to paralysis and disenfranchisement. Moreover, the thesis
suggests selecting the judges from a broader pool of candidates for ensuring quality
candidates, transparency and fairness. The author argues for ensuring diversity and
geographical representation to make it representative of broader membership. Furthermore,
the thesis highlights the importance of term limits for ensuring accountability and prevention
of biasness. It acknowledges that this might have a concern of judicial independence.
However, as the experience of the WTO suggests, this would not be a matter of great concern
as getting two-thirds majority support to influence such decision is not an easy task. Besides,

a comprehensive code of conduct is necessary and it can be similar to the WTO’s.

The thesis recognizes the importance of a secretariat for effective functioning of the dispute
settlement mechanism. It maintains that secretariat can be modeled after the secretariat of
the WTO dispute settlement. However, it warns against possible influence of the secretariat

in adjudication proceedings.

The thesis emphasizes the high costs associated with investment disputes needs to be
addressed. It maintains that this impacts access to justice for some developing countries.
Therefore, it suggests that some features of the WTO could reduce this issue, for instance,

standing judges, time limits etc.

The thesis recommends establishing an Advisory Centre on International Investment Law
(ACIIL) after recognizing the positive impact of the Advisory Centre on WTO Law (ACWL)

in assisting developing countries. However, it also highlights capacity shortage of the
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ACWL which would be a major concern for ACIIL too. Therefore, participation of the

disadvantaged countries would still be challenging.

The thesis raised the issue that the success of a multilateral court also relies on a clear and
comprehensive substantive treaty that is nonexistent in the case of international investment
law. However, based on the historical experiences, the author expresses that this might not

take place in near future.

Fourthly, the thesis deals with ongoing debates concerning reform of the Investor-State
Dispute Settlement (ISDS) system and the drafts of the UNCITRAL Working Group Il
(WGIII). In this regard, it examines positions of different stakeholders on reform, analyzes
various reform proposals and evaluates the focus of reform initiatives by UNCITRAL,
ICSID and UNCTAD. It specifically focuses on the work of the WGIII as it is the focal point
of stakeholders. In the process, the thesis seeks to answer the following questions:

What conclusions can be drawn from examining the reform proposals and
UNCITRAL Working Group Il drafts? To what extent can these may address the
issues associated with the current ISDS system?

The thesis points out that there is common ground among stakeholders regarding the need
to reform the ISDS system. However there are different approaches and positions on how to
reform the 1ISDS system. The thesis explains these divergent approaches by categorizing as
idealist and realist approaches. Moreover, it discusses different positions by classifying as
status quo maintainers, major reform backers, and anti-status quo maintainers. The thesis
finds that there are two strong and influential positions, e.g., some stakeholders favor major
reforms preferably under UNCITRAL WGIII and others advocate for replacing it by
domestic courts or State-State dispute settlement.

After scrutinizing the nature of reform under the UNCITRAL WGlIII, the thesis concludes
that it is primarily and largely focus on procedural aspects rather than substantive issues.
That means it is working toward enhancing efficiency, consistency, transparency and
accountability. Based on this factor, the author argues that this would not be able to solve
the root causes of the problems linked to ISDS. Because, many problems are associated with
substantive issues of international investment law. Therefore, the author emphasizes
incorporating provisions to safeguard the right to regulate, sustainable development and
human rights by adopting a multilateral investment treaty. However, the author recognizes

that this would not be an easy task particularly because of negative historical experience.
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Afterwards, the thesis delves into some key reform proposals. It evaluates Multilateral
Investment Court (MIC). In another words, it can be identified as multilateral investment
dispute settlement mechanism. Although WGIII proposes two options, for instance, two-tier
or just standing appellate mechanism, however, the two-tier system is prominent on the
agenda. The thesis argues for a two-tier MIC. It stresses that this mechanism would enhance
consistency, predictability and accountability which are the drawbacks of the current system.
There are several counterarguments and challenges of this system. For instance, it might
politicize the judicial appointments and it might not be able to solve lack of diversity and
cost reduction issues. The author, therefore, emphasizes incorporating proper method of
appointment and incorporating lessons learned from the WTO regarding time limits and
regulating frivolous claims etc. Moreover, the author raises warning sign because of
fragmented treaties in international investment law. This would continue to raise issues for

the system.

The thesis then assesses the appellate mechanism. Supporting and stressing on the
establishment of an appellate mechanism, the thesis underscores that this would enhance the
consistency and coherence of ISDS standards compared to the current system. Still, the

appellate mechanism will face difficulty mainly because of fragmented treaties.

After that the thesis scrutinizes appointment of arbitrators and code of conduct. WGIII
incorporates some good proposals for reform, however, the author argues that there are need
for changes. For example, regarding any decision-making, instead of consensus method or
simple majority voting method, two-thirds majority voting should be adopted. Moreover,
regarding diversity and representation, geographical representation should be the priority as
it is one of the core issue in the eyes of the stakeholders. However, this should not
compromise minimum quality requirements from the candidates. Furthermore, the author
argues for a plenary body of all interested States instead of the States who are signing the
multilateral instrument at the beginning. Because, this would create an imbalance and
dissatisfaction in the system as a small group of States will decide on many things for future

prospective members.

Overall, the thesis concludes that there are grave problems in the current ISDS mechanism.
Moreover, some of the problems has historical roots and accompanied by longstanding
resistance by capital-importing States. Furthermore, UNCITRAL WGIII reform initiative
can take important lessons from the WTO experience. It can adopt some rules of the WTO
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while it has to avoid some rules. In addition, reform of the UNCITRAL WGIII is
fundamentally flawed as it is mainly focused on procedural matters. Therefore, it would not
be able to solve all the deep-rooted problems. Nonetheless, reform proposals and drafts of
the UNCITRAL WGIII offer qualitatively improved system compared to the current system
and some potential benefits. However, adopting the recommendations of the author would
make their reform more comprehensive, reliable and sustainable. The author recommends
adopting more comprehensive approach that addresses both procedural and substantive
issues to deal with critical problems of the ISDS system.
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